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1 THE COURT:-- This is a motion for leave to appeal and, if leave is granted, an appeal, under
the provisions of the Companies' Creditors Arrangement Act, R.S.C. 19835, c. C-36 (CCAA), from
the order of Farley J. dismissing a motion for the valuation of the claim of Kelsey-Hayes Canada
Limited (Kelsey-Hayes) and for leave to bring proceedings against the Algoma Steel Corporation
Limited (Algoma), the subject of a plan of arrangement under the CCAA.

2 Kelsey-Hayes is involved in product liability litigation in Missouri as a result of serious per-
sonal injuries suffered by a child when a wheel broke away from a Dodge truck and struck him. The
wheel was manufactured by Kelsey-Hayes against whom a Missouri jury awarded a verdict in ex-
cess of four million dollars (U.S.). That verdict was set aside by the trial judge on the basis that
Chrysler Corporalion, the truck's manufacturer, had been improperly dismissed from the action at an
earlier stage. The setting aside of the verdict was appealed to the Missouri Court of Appeals, but
judgment on the appeal has been reserved. Kelsey-Hayes, the defendant in the Missouri litigation,
allepes that the steel used for the manufacture of the errant wheel was a defective product of Al-
goma and sceks to claim contribution or indemnity from Algoma in order to be able to pursue, un-
der s. 132 of the Insurance Act, R.S.0. 1990, c. L8, the proceeds of a product liability insurance
policy by which Algoma is insured by the Royal Insurance Company of Canada (Royal). It also
seeks relief under the plan of arrangement in respect of the amount of any liability Algoma may
have to it in excess of the policy limts.

3 In the CCAA proceedings an order was made by Montgomery J. in the terms of s. 11( ) of
the CCAA that no action or other procceding may be procceded with or commenced against Al-
goma except with the leave of the court. It is common ground that Kelsey-Hayes, by reason of its
claim against Algoma, is a known designated unsecured creditor of Algoma, as defined in the plan
of arrangement. The plan of arrangement, which has been voted on by all classes of affected credi-
tors, and sanctioned, subject to the outcome of this appeal, by an order of Farley J. dated April 26,
1992, provides that upon payment by Algoma to a trustee of a certain sum in payment of the claims
of the specificd unsecured creditors, “all Claims of Specified Unsceured Creditors will be released,
discharged and cancelled".

4 After Kelsey-Hayes notified Algoma of the litigation in Missouri, of its allegation of defec-
tive steel against Algoma, and of its claim in the amount of the Missouri verdict, Algoma responded
by valuing the claim at the sum of onc dollar. Kelsey-Hayes thercupon applied to the court, under
the provisions of s. 12(2)(iii) of the CCAA , for the determination of the amount of its claim. Before
the applicalion was heard, Kelsey-Hayes enlarged the relief sought to include that described above
and Royal was brought into the proceedings. Mr. Justice Farley held that he had no authority to
permit Kelsey-Hayes to proceed against Algoma and went on to confirm the valuation of the claim
at one dollar. The essential issue in this appeal is whether, under the CCAA, the fact that the plan of
arrangement now exists prevents the court from permitting Algoma from being proceeded against
by Kelsey-Hayes even to the limited extent of the insurance proceeds.

5 We are of the view thal, however weak the evidence available on the application may have
been with respect to the origin of the stee! used in the manufacture of the wheel, and thus the case
against Algoma, it cannot be said that the case is without any foundation or is frivolous. The fact
that s. 12(2)(iii) provides that the amount of a creditor's claim, if not admitted by the company,
nghall be determined by the courl on summary application by the company or by the creditor”, does
not compel the court to determine the valuation summarily. The provision simply authorizes the
proceedings to be brought summarily, that is, by way of originating notice of motion or application
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rather than by the lengthier, and more complicated, procedure of an action. In an appropnate case,
therefore, there is no reason why the determination cannot be made after a trial either of an issue or
an action, in the course of which production and discovery would be available. In the absence of
such a trial, it cannot be said, in our view, that the valuation of the claim of Kelsey-Hayes against
Algoma in the sum of one dollar is correct.

6 ‘The more difficult question is whether the court has jurisdiction to authorize proceedings now
that the plan of arrangement is in place. It is submitted that it does not because of the need for
commercial certainty and because to do so would be to amend the plan of arrangement {which ex-
tinguishes the claims of all designated unsceured creditors of which Kelsey-Hayes is certainly one).
The plan of arrangement is a matter of contraci, it is argued, and the court’s jurisdiction is limited to
sanctioning or refusing to sanction the arrangement arrived at contractually. There is much merit in
this argument but, in our view, it is not a complete answer.

7 Kelsey-Hayes does not deny that if the language of the plan of arrangement quoted above,
extinguishing the claims of designated unsecured creditors, is unambiguous, as we believe it is, to
grant the relief which it seeks would require an amendment by the court of the plan of arrangement.
We accept the submission that, generally speaking, the plan of arrangement is consensual and the
result of agreement and that if it is fair and reasonable (an issue for the court to decide) it is not to
be interfered with by the court unless (a) the Act authorizes the court to affect the plan and (b) there
are compelling reasons justifying the court's action. Generally speaking again, the court ought not to
interfere where to do so would prejudice the interests of the company or the creditors. But where no
prejudice would result and the needs of justice are to be met, the court may act if the CCAA, prop-
erly interpreted, authorizes intervention. In this connection, it may be relevant that, although it is
hardly conclusive, Algoma's management information circular to creditors, shareholders and em-
ployees, which accompanied the proposed plan of arrangement, advised those persons, under the
heading "Court Approval of the Plan" as follows:

The authority of the Court is very broad under both the CCAA and the OBCA --
Algoma has been advised by counsel that the Court will consider, among other
things, the fairness and reasonableness of the Plan. The Court may approve the
Plan as proposed or as amended in any manner that the Court may direct and
subject to compliance with such terms and conditions, if any, as the Court thinks
fit.

(Emphasis added)

We agree that the circular's statement that the court may direct an amendment of the plan does not,
as a matter of law, make it so. The CCAA must be the authority for the jurisdiction and the critical
issue is whether (here is any provision in the Act that fairly gives risc to a power in the court to
amend. In our view there is such a provision and that provision, s. 1 i(c), depending on the language
of the plan itself, may by necessary inference, in an appropriate case, enable the court to make an
order, the technical effect of which is that the plan is amended. The relevant portion of the section
reads as follows:

... whenever an application has been made under this Act in respect of any
company, the court, on the application of any person interested in the matter,
may, on notice to any other person or without notice as it may see fit,

P

e

S — e g



Page 4

(c) make an order that no suit, action or other proceeding shall be proceeded
with or commenced against the company except with the leave of the court
and subject to such terms as the court imposes.

(Emphasis added)

8 As we have already pointed out, an order in the terms of this provision was made early in the
proceedings by Montgomery J. The effect of the enactment and the order is to empower the court to
grant leave to take proceedings against Algoma in appropriate circumstances. It was submitted that
this power, having regard (o the commercial realities reflected by the CCAA, is one that may be ex-
ercised only before the creditors have voted to accept the plan of arrangement. No authority could
be cited to support such a circumscription of the court's jurisdiction, unqualifiedly conferred by the
statute. Nor, as a matter of principle, is there any reason to suggest that the scheme created by the
CCAA contempiates a role for the court as a mere rubber stamp or one that is simply administrative
rather than judicial. On the other hand, we have no doubt that, given the primacy accorded by the
Act to agreement among the affecled actors, the jurisdiction of the court is to be exercised sparingly
and in exceptional circumstances only, if the result of the exercise is to amend the plan, even in
merely a technical way. In this case, for example, it would be an unacceptable exercise of jurisdic-
tion if the effect of granting leave to Kelsey-Hayes to proceed against Algoma would be to render
vulnerable to possible execution any assets other than insurance proceeds, if any, that may be
available under the policy by which Royal insured Algoma against product liability. If the leave
granted could be so limited, and that is the difficulty that must be addressed, the plan of arrange-
ment which, in its terms, extinguishes the claims of designated unsecured creditors, would undergo
amendment in an insignificant and technical way only, as far as the other creditors are concerned.

9 The concern of prejudice must now be considered and the question asked whether any inter-
ests would be affected detrimentally if Kelsey-Hayes were permitted to claim against Algoma to the
extent only of recourse to the insurance proceeds. If to give leave had the effect of giving potential
access 1o assels over and above the policy limits, there would indeed be prejudice to several inter-
ests and, moreover, the plan of arrangement would be significantly amended. On the premise that
only the insurance proceeds were to be made potentially available to satisfy any judgment that Kel-
sey-Hayes may be awarded in its claim over against Algoma, it cannot be said that any interest is
affected adversely except possibly that of Royal and that of Dofasco Inc. (Dofasco). It is to that is-
sue that we now tum.

10 The potential liability of Royal to Kelsey-Hayes as insurer of Algoma arises out of the pro-
visions of s. 132(1) of the Insurance Act, which read as follows:

132.(1) Where a person incurs a liability for injury or damage to the person or
property of another, and is insured against such liability, and fails to satisfy a
judgment awarding damages against the person in respect of the person's liabil-
ity, and an execution against the person in respect thereof is returned unsatisfied,
the person entitled to the damages may recover by action against the insurer the
amount of the judgment up to the face value of the policy, but subject to the same
equities as the insurer would have if the judgment had been satisfied.

£
F

TR TETEEFPET

ELLT A L

o

PR

PIRTE IO



Page 5

Royal is potentially answerable to Kelsey-Hayes, a third party with respect to Algoma's policy of
insurance only by virtue of this statutory provision but, in any third-party claim against it, ils liabil-
ity is "subject to the same equities as the insurer would have if the judgment had been satisfied”.
Prejudice, in a legal sense, as far as Royal is concemned is non-existent.

11 The question of prejudice to Dofasco is more difficult. Its interest arises in this way. As part ;
of the comprehensive restructuring scheme of which the plan of arrangement is the central part, Al- %
goma's assets are to be transferred to a new corporate entity, referred to in argument as New Al- :
goma, in which Algoma's shareholders and creditors (whose claims are being compromised and
otherwise discharped) are to receive shares. The funds to make this possible are to be supplied by
Dofasco in the sum of 30 million dollars. In return, Dofasco is to obtain Algoma's tax loss in the
sum of $150 million. The result of these transactions as contemplated by the comprehensive scheme
is that Algoma is to become devoid of assets and creditors, in short, that Algoma is to be made a
sclean corporation”, or a mere shell with a fax loss carry-forward. Dofasco filed no material and, on
the appeal filed no factum, showing any prejudice which it might suffer if lcave to proceed is
granted. Instead, in oral argument, it submitted that any such order would impair the integrity of the
plan of arrangement and reduce the certainty that was necessary for the plan’s success. In our view,
no impairment will occur if an order is made subject to sufficient safeguards to limit any possible
recovery to the insurance proceeds. We think a safeguard can be provided. The difficulty is in the
language of 5. 132 of the Insurance Act which requires, as a condition precedent to a direct action
against the insurer, that an execution against the insured be returned unsatisfied.

12 This very requirement makes the purpose of the section clear. It is to provide direct access to
an insurer, by a person incurring the liability referred to in the section, in a situation where the in-
sured is judgment-proof, thus circumventing the normal operation of insurance contracts, which is
solely to indemnify the insured apainst loss. To interpret the section in such a way as to apply only
in the narrow situation where the insured is judgment-proof (and therefore almost certainly insol-
vent), but not in situations where either the insured or its creditors have taken proceedings pursuant
to federal insolvency statutes, would be to frustrate its objectives in a large percentage of situations
where it would otherwise apply-

13 If the plaintiff in this case were successful in the Missouri action against Kelsey-Hayes and
Kelsey-Hayes were success ful in a permitied claim over for indemnity or contribution from Al-
goma, there could be no question that, notionally, the condition precedent of an unsatisfied judg-
ment would be met because, prior to the plan Algoma was insolvent and the commencement of
proceedings under the CCAA rendered it judgment-proof. To secure the certainty of the integrity of i
the plan, which Dofasco argues it needs in order to discharge its role in the scheme, we make cleat ‘=
our intention that only any insurance proceeds that may become available to Algoma are to be the
subjcct of any recovery against Algoma that Kelsey-Hayes may prove that it is entitled to. That is to
be accomplished by providing in our order that neither the assets of Algoma (other than the insur-
ance proceeds) nor the assets of any other corporation which may become responsible in any way
for any liabilitics of Algoma by virtue of the operation of the plan of arrangement or the more com-
prehensive scheme of restructuring, or any condition precedent thereto, shall be available to satisfy
any judgment obtained as a result of any proceedings by Kelsey-Hayes against Algoma.

14 The justice of permitting an amendment to the plan as inconsequential as the one we permit
in these exceptional circumstances is illustrated by the hypothetical case put in argument. Suppose a
visitor had become quadriplegic as a result of an injury on the premises of Algoma under circum-
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stances in which Algoma as occupier might be liable and suppose Algoma's potential liability was
insured apainst by an appropriatc insurance policy. To restrict the injured person, a known desi g-
nated unsecured credifor under the terms of the plan of arrangement, to his or her compromised
claim valued, without a trial, in a summary proceeding, would, in our view, be unacceptable. The
actual situation before the court is analogous.

15 For these reasons, we grant leave to appeal, allow the appeal, set aside the order of Farley J.

dated April 9, 1992, and grant leave to Keisey-Hayes to proceed as it may be advised in the terms
set out above.

Order accordingly.
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[1989] 2 W.W.R. 566

64 Alta. L.R. (2d) 139
72 CB.R. (N.5.) 20

Action No. 8801-14453

Alberta Court of Queen's Bench
Judicial District of Calgary

Forsyth J.
December 22, 1988.
Counsel:

1.J. Marshall, Q.C., J.A. Legge, for Norcen Energy Resources Limited and Prairie Oil Royalties
Company, Ltd.

E.D. Tavender, Q.C., D. Lloyd, R. Wigham, R.C. Dixon, for Oakwood Petroleums Ltd.
B. Tait, B.D. Newton, for the Bank of Montreal.

B. O'Leary, M.R. Russo, A. Pettie, A.Z. Breitman for Sceptre Resources Limited.

L. Robinson, for the Royal Bank of Canada.

P.T. McCarthy, T. Warner, for the HongKong Rank of Canada.

R. Gregory, P. Juil, for Bank America, Canada.

R.C. Pittman, B.J. Roth, for Esso Resources. _

W. Corbett, for Canadian Co-operative Society and Saskatchewan Co-operative Society.
T.L. Czechowskyj, for National Bank.

J.G. Hanley, H.J.R. Clarke, for A.B.C. noteholders.

V.P. Lalonde, L.R. Duncan, for Innovex Equities Corporation.

I. Kerr, for Alberta Securities.

G.K. Randall, Q.C., for the Director C.B.C.A.

1 FORSYTH J.:-- On 12th December 1988 Oakwood Petroleums Limited ("Oakwood") filed with
the court a plan of arrangement ("the plan") made pursuant to the Companies' Creditors Arrangement
Act (Canada), R.S.C. 1970, c. C-25 ("C.C.A.A."), as amended, ss. 185 and 185.1 of the Canada Business
Corporations Act, 8.C. 1974-75-76 as amended, and s. 186 of the Business Corporations Act (Alberta),
S.A. 1981, c. B-15, as amended.
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2 On 16th December 1988 Oakwood brought an application before me for an order which would,
inter alia, approve the classification of creditors and shareholders proposed in the plan. I would note that
the classifications requested are made pursuant to ss. 4, 5 and 6 of the C.C.A.A. for the purpose of
holding a vote within each class to approve the plan.

3  Since my concemn primarily is with the secured creditors of Qakwood, I shall set out, in part, the
sections of the C.C.A.A. relevant to the court's authority with respect to compromises with secured
creditors:

5.  Where a compromise or arrangement is proposed between a debtor company and its
secured creditors or any class of them, the court may . . . order a meeting of such
creditors or class of creditors.. . .

6.  Where a majority in numbers representing three-fourths in value of the creditors, or
class of creditors, as the case may be, present and voting either in person or by proxy
at the meeting or meetings . . . held pursuant to sections 4 and 5 . . . agree to any
compromise or arrangement . . . [it] may be sanctioned by the court, and if so
sanctioned is binding on all the creditors . . .

4 The plan filed with the court envisions five separate classes of creditors and shareholders. They are
as follows:

(i)  The secured creditors;

(ii) The unsecured creditors;

(iii) The preferred shareholders of Oakwood;

(iv) The common shareholders and holders of class A non-voling shares of Oakwood,
(v)  The shareholders of New York Oils Ltd.

5  With the exception of the proposed class comprising the secured creditors of Oakwood, there has
been for the moment no objection to the proposed groupings. I add here that shareholders of course have
not yet had notice of the proposal with respect to voting percentages and classes with respect to their
particular interests, With that caveat, and leaving aside the proposed single class of secured creditors, I
am satisfied that the other classes suggested are appropriate and they are approved.

6 I turn now to the proposed one class of secured creditors. The membership of and proposed scheme
of voting within the secured creditors class is dependent upon the value of each creditor's security as
determined by Sceptre Resources Ltd. ("Sceptre"), the purchaser under the plan.

7 As aresult of those valuations, the membership of that class was determined to include: the Bank of
Montreal, the A.B.C. noteholders, the Royal Bank of Canada, the National Bank of Canada and the
HongKong Bank of Canada and the Bank of Ametica Canada. Within the class, each secured creditor
will receive one vote for each dollar of "security value". The valuations made by Scepire represent what
it considers to be a fair value for the securities.

8  Any dispule over the amount of money each creditor is to receive for its security will be determined
at a subsequent fairness hearing where approval of the plan will be sought. Further, it should be noted
that all counsel have agreed that, on the facts of this case, any errors made in the valuations would not
result in any significant shift of voting power within the proposed class so as to alter the outcome of any
vote. Therefore, the valuations made by Sceptre do not appear to be a major issue before me at this time
insofar as voting is concerned.
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9  The issue with which I am concerned arises from the objection raised by two of Oakwood's secured
creditors, namely, HongKong Bank and Bank of America Canada, that they are grouped together with
the other secured creditors. They have brought applications before me seeking leave to realize upon their
security or, in the alternative, to be constituted a separate and exclusive class of creditors and fo be
entitled to vote as such at any meeting convened pursuant to the plan.

10 The very narrow issue which I must address concerns the propriety of classifying all the secured
creditors of the company into one group. Counsel for Oakwood and Sceptre have attempted to justify
their classifications by reference to the "commonality of interests test” described in Sovereign Life
Assur. Co. v. Dodd [1892] 2 Q.B. 573. That test received the approval of the Alberta Court of Appeal in
Savage v. Amoco Acquisition Co. (1988), 59 Alta. L.R. (2d) 260, where Kerans J.A., on behalf of the
court, stated:

We agree that the basic rule for the creation of groups for the consideration of
fundamental corporate changes was expressed by Lord Esher in Sovereign Life
Assur. Co. v. Dodd, {supra] when he said, speaking about creditors:

" . if we find a different state of facts existing among different creditors which may
differently affect their minds and their judgments, they must be divided into different
classes."

11 In the case of Sovereign Life Assur. Co., Bowen L.J. went on to state at p. 583 that the class:

... must be confined to those persons whose rights are not so dissimilar as to make it
impossible for them to consult together with a view to their common interest.

12 Counsel also made reference to two other "tests” which they argued must be complied with - the
"minority veto test” and the "bona fide lack of oppression test”. The former, it is argued, holds that the
classes must not be so numerous as to give a veto power to an otherwise insignificant minority. In
support of this test, they cite my judgment in Amoco Can. Petroleum Co. v. Dome Petroleum Ltd.,
Calgary No. 8701-20108, 28th January 1988 (not yet reported).

13 I would restrict my comments on the applicability of this test to the fact that, in the Amoco case,
was dealing with "a very small minority group of [shareholders} near the bottom of the chain of
priorities”. Such is not the case here.

14 In support of the "bona fide lack of oppression test”, counsel cite Re Alabama, New Orleans,
Texas & Pac. Junction Ry. Co., [1891] 1 Ch. 213, where Lindley L.J. stated at p. 239:

The Court must look at the scheme, and see whether the Act has been complied with,
whether the majority are acting bona fide, and whether they are coercing the minority
in order to promote interests adverse to those of the class whom they purport to
represent . . .

15 Whether this test is properly considered at this stage, that is, whether the issue is the constitution of
a membership of a class, is not necessary for me to decide as there have been no allegations by the
HongKong Bank or Bank of Americaastoa lack of bona fides.

16 What I am lefi with, then, is the application to the facts of this case of the "commonality of
interests test" while keeping in mind that the proposed plan of arrangement arises under the C.C.A.A.
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17 Sceptre and Oakwood have argued that the secured creditors' interests are sufficiently common
that they can be grouped together as one class. That class is comprised of six institutional lenders (I
would note that the A.B.C. noteholders are actually a group of ten lenders) who have each taken first
charges as security on assets upon which they have the right to realize in order to recover their claims.
The same method of valuation was applied to each secured claim in order to determine the secunty
value under the plan.

I8  On the other hand, HongKong Bank and Bank of America have argued that their interests are
distinguishable from the secured creditors class as a whole and from other secured creditors on an
individual basis. While they have identified a number of individually distinguishing features of their
interests vis-a-vis those of other secured parties (which I will address later), they have put forth the
proposition that since each creditor has taken separate security on different assets, the necessary
commonality of interests is not present. The rationale offered is that the different assets may give rise to
a different state of facts which could alter the creditors' view as to the propriety of participating in the
plan. For example, it was suggested that the relative ease of marketability of a distinct asset as opposed
to the other assets granted as security could lead that secured creditor to choose to disapprove of the
proposed plan. Similarly, the realization potential of assets may also lead to distinctions in the interests
of the secured creditors and consequently bear upon their desire to participate in the plan.

e —gap——

19  In support of this proposition, the HongKong Bank and Bank of America draw from comments
made by Ronald N. Robertson, Q.C.,ina publication entitled "Legal Problems on Reorganization of
Major Financial and Commercial Debtors”, Canadian Bar Association - Ontario Continuing Legal
Education, 5th April 1983, at p. 15, and by Stanley E. Edwards in an earlier article, "Reorganizations
under the Companies' Creditors Arrangement Act” (1947), 25 Can. Bar Rev. 587, at p. 603. Both authors
gave credence to this "identity of interest" proposition that secured creditors should not be members of
the same class "unless their security is on the same or substantially the same property and in equal
priority". They also made reference to a case decided under c. 11 of the Bankruptey Code of the United
States of America which, while not applying that proposition in that given set of facts, accepied it as 2
"general rule". That authority is Re Palisades-on-the-Desplaines; Seidel v. Palisades-on-the-Desplaines
89 F. 2d. 214 at 217-18° (1937, I1L.).

20 Basically, in putting forth that proposition, the HongKong Bank and Bank of America are asserting !
that they have made advances to Oakwood on the strength of certain security which they identified as '
sufficient and desirable security and which they alone have the right to realize upon. Of course, the

logical extension of that argument is that in the facts of this case each secured creditor must itself

comprise a class of creditors. While counsel for the HongKong Bank and Bank of America suggested it

was not necessary to do so in this case, as they are the only secured creditors opposed to the

classification put forth, in principle such would have to be the case if I were to accept their proposition.

21 To put the issue in another light, what I must decide is whether the holding of distinct security by
each creditor necessitates a separate class of creditor for each, or whether notwithstanding this factor
that they each share, nevertheless this factor does not override the grouping into one class of creditors.
In my opinion, this decision cannot be made without considering the underlying purpose of the

C.CAA,

22 InNorcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. Calgary No. 8801-14453, 17th
November 1988, after canvassing the few authorities on point, I concluded that the purpose of the
C.C.A.A. is lo allow debtor companies to continue to carry on their business and that necessarily
incidental to that purpose is the power to interfere with contractual relations. In referring to the case
authority Re Companies' Creditors Arrangement Act; A.G. Can. v. A.G. Que., [1934]} 5.C.R.659,1
stated at pp. 24 and 25:
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It was held in that case that the Act was valid as relating to bankruptcy and
insolvency rather than property and civil rights. At p. 664, Cannon J. held:

"Therefore, if the proceedings under this new Act of 1933 are not, strictly
speaking, 'bankruptcy' proceedings, because they had not for object the sale and
division of the assets of the debtor, they may, however, be considered as
insolvency proceedings' with the object of preventing a declaration of
bankruptcy and the sale of these assets. If the creditors directly interested for
the time being reach the conclusion that an opportune arrangement to avoid
such sale would better protect their interest, as a whole or in part, provisions for
the settlement of the liabilities of the insolvent are an essential element of any
insolvency legislation , . ."

1 went on to nofe:

The C.C.A.A. is an Act designed to continue, rather than liquidate companies . . . The
critical part of the decision is that federal legislation pertaining to assisting in the
continuing operation of companies is constitutionally valid. In effect the Supreme
Court of Canada has given the term "insolvency" a broad meaning in the
constitutional sense by bringing within that term an Act designed to promote the
continuation of an insolvent company. [emphasis added]

24 In this regard, I would make extensive reference to the article by Mr. Roberison, Q.C., where, in
discussing the classification of creditors under the C.C.A.A. and after stating the proposition referred to
by counsel for the HongKong Bank and Bank of America, he states at p. 16 in his article:

An initial, almost instinctive, response that differences in claims and property subject
to security automatically means segregation into different classes does not necessarily
make economic or legal sense in the context of an act such as the C.C.AA.

25  And later at pp. 19 and 20, in commenting on the article by Mr. Edwards, he states:

26

However, if the trend of Edwards' suggestions that secured creditors can only be
classed together when they held security of the same priority, that perhaps classes
should be sub-divided into further groups according to whether or not a member of
the class also holds some other security or form of interest in the debtor company, the
multiplicity of discrete classes or sub-classes classes might be so compounded as to
defeat the object of the act. As Edwards himself says, the subdivision of voting
groups and the counting of angels on the heads of pins must top somewhere and some
forms of differences must surely be disregarded.

In summarizing his discussion, he states on pp. 20-21:

From the foregoing one can perceive at least two potentially conflicting approaches to
the issue of classification. On the one hand there is the concept that members ofa
ciass ought to have the same "interest" in the company, ought to be only creditors
entitled to look to the same "source” or "fund" for payment, and ought to encompass
all of the creditors who do have such an identity of legal rights. On the other hand,
there is recognition that the legislative intent is to facilitate reorganization, that
excessive fragmentation of classes may be counter-productive and that some degree
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of difference between claims should not preclude creditors being put in the same
class.

1t is fundamental to any imposed plan or reorganization that strict legal rights are
going to be altered and that such alteration may be imposed against the will of at least
some creditors. Whent one considers the complexity and magnitude of contemporary
large business organizations, and the potential consequences of their failure it may be
that the courts will be compelled to focus less on whether there is any identity of legal
rights and rather focus on whether or not those constituting the class are persons, to
use Lord Esher’s phrase, "whose rights are not so dissimilar as to make it impossible
for them to consult together with a view to their common interest”. . .

If the plan of reorganization is such that the creditors' particular priorities and
securities are preserved, especially in the event of ultimate failure, it may be that the
courts will, for example in an apt case decide that creditors who have basically made
the same kinds of loans against the same kind of security, even though on different
terms and against different particular secured assets, do have a sufficient similarity of
interest to warrant being put into one class and being made subject to the will of the
required majority of that class. [emphasis added]

27 These comments may be reduced to two cogent points. First, it is clear that the C.C.A.A. grants a
court the authority to alter the legal rights of parties other than the debtor company without their
consent. Second, the primary purpose of the Act is to facilitate reorganizations and this factor must be
given due consideration at every stage of the process, including the classification of creditors made
under a proposed plan. To accept the "identity of interest” proposition as a starting peint in the
classification of creditors necessarily results in a "multiplicity of discrete classes" which would make
any reorganization difficult, if not impossible, to achieve. '

28  In the result, given that this planned reorganization arises under the C.C.A.A., I must reject the
arguments put forth by the HongKong Bank and the Bank of America, that since they hold separate
security over different assets, they must therefore be classified as a separate class of creditors.

29 I turn now to the other factors which the HongKong Bank and Bank of America submit
distinguishes them on individual bases from other creditors of Oakwood. The HongKong Bank and
Bank of America argue that the values used by Sceptre are significantly understated. With respect to the
Bark of Montreal, it is alleged that that bank actually holds security valued close to, if not in excess of,
the outstanding amount of its loans when compared to the HongKong Bank and Bank of America whose
security, those banks allege, is approximately equal to the amount of its loans. It is submitted that a plan
which understates the value of assets results in the oversecured party being more inclined to support a
plan under which they will receive, without the difficulties of realization, close to full payments of their
loans.,

30 The problem with this argument is that it is a throwback to the "identity of interest" proposition.
Differing security positions and changing security values are a fact of life in the world of secured
financing. To accept this argument would again result in a different class of creditor for each secured
lender, with the possible exception of the A.B.C. noteholders who could be lumped with the HongKong
Bank or Bank of America, as their percentage realization under the proposed plan is approximately
equal to that of the HongKong Bank and Bank of America.

31  Further, the HongKong Bank and Bank of America also submit that since the Royal Bank apd
National Bank of Canada are so much more undersecured on their loans, they too have a distinct interest
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in participating in the plan which is not shared by themselves. The sum total of their submissions would
seem to be that, since oversecured and undersecured lenders have a greater incentive to participate, it is
only those lenders, such as themselves with just the right amount of security, that do not share that
common interest. Frankly, it appears to me that these arguments are drawn from the fact that they are the
only secured creditors of Oakwood who would prefer to retain their right to realize upon their security,
as opposed to participating in the plan. I do not wish to suggest that they should be chided for taking
such a position, but surely expressed approval or disapproval of the plan is not a valid reason to create
different classes of creditors. Further, as I have already clearly stated, the C.C.A.A. can validly be used
to alter or remove the rights of creditors.

32 Finally, I wish to address the argument that, since Sceptre has made arrangements with the Royal
Bank of Canada relating to the purchase of Oakwood, it has an interest not shared by the other secured
creditors. The Royal Bank's position as a principal lender in the reorganization is separate from its status
as a secured creditor of Qakwood and arises from a separate business decision. In the absence of any
allegation that the Royal Bank will not act bona fide in considering the benefit of the plan of the secured
creditors as a class, the HongKong Bank and Bank of America cannot be heard to criticize the Royal
Bank's presence in the same class.

33 Inlight of my conclusions, the result is that I approve the proposed classification of secured
creditors into one class.

34 There is one further comment I wish to make with respect to the valuations made by Sceptre for
the purposes of the vote calculations. I assumne that Sceptre will be relying on those valuations at any
fairness hearing, assuming this matter proceeds. I would simply observe that the onus is of course on
Sceptre to establish that the valuations relied on and set forth in their plan in fact represent fair value
under all the circumstances.

35 It has been obvious during the course of the hearing of this phase of the application that at Jeast
two of the secured creditors, to whom rcference has been made, are not satisfied that that is the case, and
in the event evidence is led by them in an effort lo establish that the values proposed do not represent the
fair value, the onus will be on Sceptre and Oakwood to establish the contrary. Underlying my comments
above are of course the court's concern of ensuring that approval of any plan proposed does not result in
unfair confiscation of the property of any secured creditors. In that regard, the underlying value of the
assets of each individual secured creditor on the facts of this case would appear to be of prime
importance.

FORSYTH J.
gp/s/drk
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Company Act -- Companies’ Creditors Arrangement Act.

The guardian had a first mortgage on a building owned by Unity which was the only asset of
Unity. Unity is one of a number of companies that successfully petitioned under the Companies’
Creditors Arrangement Act for an order consolidating ali the companies. Per McEachem CIBC:
There would be considerable merit for the submission that there is no jurisdiction under the
Companies' Creditors Arrangement Act to entertain a consolidation proposal except for the fact
that the applications were made not just under the Companies' Creditors Arrangement Act, but
also under ss. 276-278 of the B.C. Company Act. Section 20 of the Companies’ Creditors Ar-
rangement Act provides that: "The provisions of this Act may be applied conjointly with the
provisions of any Act...of any province...". Therefore there is jurisdiction to entertain a consoli-
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dation proposal. To hold otherwise would mean that it would be necessary to propose separate
plans for each company and those plans might become seriously fragmented. [B.C. Recent Deci-
sions, vol. 9, no. 11.]

Counsel for the Appellants Excelsior Life Insurance Company of Canada and National Life As-
surance Company of Canada: Frederick H. Herbert and Nick Kambas.

Counsel for the Appellant Grardian: Alan P. Czepil.

Counsel for the Respondent Companies: H.C. Ritchie Clark and R.D. Ellis.

Counsel for the Respondent Bank of Montreal: G.W. Ghikas and C.S. Bird.

MCEACHERN C.J.B.C. (for the Court, orally, dismissing the appeal):-- We are giving an
oral judgment this morning because of the commercial urgency of these appeals and because
counsel’s helpful arguments have narrowed the issues substantially. We are indebted to counsel
for their useful submissions.

The Petitioners (Respondents on these appeals) are a number of companies {which I shall call
"the companies") who have outstanding issues of secured bonds and are all engaged in real estate
investment and development in Western North America and who collectively own and operate a
number of office buildings and the Sandman Inn chain of hotels and motels. The appellants, Ex-
celsior Life and National Life and Guardian Trust, are creditors of the Petitioners who hold
mortgages over specific properties owned by cerlain of the Companies. They, along with eleven
other lenders, are called "priorily mortgagees".

The Companies ran into financial problems starting in 1981 and by spring of 1988, the Com-
panies owed approximately $200 million against assets of $100 million. The major creditor, the
Bank of Montreal (which I shall sometimes call the "Bank"), was owed approximately $117 mil-
lion by the Companies and the Bank authorized the commencement of a receivership action. The
Bank holds security in all of the assets of the Companies by way of trust deeds and bonds rank-
ing second in priority to the security held by the priority mortgagees. Before decision in the re-
ceivership proceedings, the companies petitioned under the Companies’ Creditors Arrangement
AclLR.S.C. 1970, c. C-25 (which I shall sometimes refer to as "C.C.A.A.") for an order directing
meetings of the secured and unsecured creditors to consider a proposed compromise or arrange-
ment plan.

M. Justice Trainor, on April 7, 1988 granted the petition authorizing the companies to file a
reorganization plan with the court, and that in the meantime, the Companies would continue to
carry on business and remain in possession of their undertaking, property and assets. Further, all
proceedings against the Companies were stayed. The original reorganization plan was filed on
August 25, 1988. Tt provided that each priority mortgagee holding security over the property of
the individual petitioners would constitute a separate class.

The Petitioners obtained an order to hold a creditors’ meeting on October 31, 1988 and No-
vember I, 1988. The order provided that in addition to meetings of individual classes of credi-
tors, there should be a later general meeting of all creditors to consider the plan. In addition, the
petitioners obtained an order to file and serve the amended plan seven days before the creditors'
meeting along with their information circular. Other applications were brought which dealt with
notices, proxies, proof of claim forms, exchange rates, and directions for the calling of meetings.

[ AN
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The amended plan was based on the following classes of creditors (descriptions of which are
contained in the reasons for judgment of Trainor, 1. at pp. 6-7) namely:

Shareholder Creditors

A Bond Holders

Put Debt Claimants and C Bond Holders
Priority Mortgagees

Government Creditors

Property Tax Creditors

General Creditors

The amended plan also proposed consolidation of all the petitioner companies. The amended
plan provided that all priority mortgagees would be grouped into one class for voting purposes.
There were fifteen priority mortgagees in total, eleven of which were fully secured while the re-
maining four (including the appellants) faced deficiencies. The amended plan also authorized the
Companies to negotiate with creditors in order, if possible, to reach as much agreement as possi-
ble so that the plan would have a better chance of gaining the requisite majorities.

The companies and the Bank of Montreal reached a settlement agreement on October 20,
1988, dealing with (a) the amounts owing to the Bank by the Companies; (b) claims by the
Companies and others against the Bank in relation to a lender liability Iawsuit; and (c) the terms
of a compromise between the Bank and the Companies. The Bank of Montreal, according to the
Information circular, would only realize $32,859,005 upon liquidation. The seitlement agreement
between the Bank of Montreal and the Companies, which is incorporated as part of the plan,
provides that as of January 17, 1989, the Bark is to receive the sum of $41,650,000 in either cash
or in cash plus properties. A copy of this agreement was provided to creditors, along with such
other documents including a notice of the meetings, the reorganization plan, and an extensive
Information Circular.

The class meetings and the gencral meelings of creditors were held in Vancouver on October
31 and November 1, 1988. All classes of creditors voted unanimously in favour of the plan ex-
cept the priority mortgagec class. This class approved the plan by the requisite majority pursuant
to the provisions of the C.C.A.A., that is, a simple majority of creditors in the class holding at
least 75% of the debt voting in favour of the plan. 73.3% of the priority mortgagees holding
78.35% of the debi voled in favour of the plan.

Relax Development Corporation Ltd., a priority mortgagee facing a deficiency, voted in fa-
vour of the plan. If Relax had not voted in favour of the plan, the Companies would not have ob-
tained the requisite majority from the prionity mortgagee class. Prior to the settlement with the
Bank, Relax struck an agreement with the Companies on the value of its security amounting to
about $900,000 over an appraisal value which was in dispute. Relax agreed in the settlement to
vote in favour of the plan. More about that later.

The appellants on these appeals voted against the plan, and raised objections that the plan im-
properly put all priority mortgagees into one class, and also that the plan preferred some creditors
over others. They allege that the net effect of the plan on the fully secured priority mortgagees is
different than that on the mortgagees facing deficiencies, in that the plan reduces the amount of
debt owed to the mortgagees facing deficiencies to the market value of the subject properly of
their respective security, and required assignment of the deficiency for $1.00. They lose the right

FEY Y o LUISPER S
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to obtain an order absolute of foreclosure pursuant to their security. On the other hand, the folly
secured priority mortgagees recover the entire amount of their indebtedness.

The appellants Excelsior and National are secured creditors of the petitioner, Northland Prop-
erties Ltd., one of the Companies. They hold a first mortgage jointly over an office tower in cal-
gary adjacent to the Calgary Sandman Inn. Both buildings share common facilities. The principle
amount of the debt owing to Excelsior and National as of Qctober 26, 1988, is $15,874,533 plus
interest of $311,901. The market value of the office tower as of May 13, 1988, was stated to be
$11,675,000. They, therefore, face a potential deficiency of $4,512,434.

Guardian Trust is a secured creditor of the petitioner, Unity Investment Company Limited, and
holds a first mortgage over a small office building in Nelson, B.C. The amount owing to Guard-
ian is $409,198.46 and the estimated deficiency is approximately $150,000 exclusive of transac-
tion costs.

Mr. Justice Trainor, on December 12, 1988, found that the Companies had complied with the
provisions of the C.C.A.A., and, therefore, the court could exercise its discretion and sanction the.
reorganization plan. Excelsior and National and Guardian appeal against that decision.

Mr. Justice Trainor had the carriage of this matter almost from the beginning and he heard
several preliminary applications. In a careful and thorough judgment, he set out the facts dis-
tinctly, reviewed the authorities and approved the plan. I do not propose to review the authorities
again because they are extensively quoted in nearly every judgment on this subjcct. It will be
sufficient to say that they include Attorney General of Canada v. Attorney General of Quebec
[1943) S.C.R. 659; Meredian Investments Inc. v. Toronto Dominion Bank (1984), 52 C.B.R.
109; Re Assaciated Investments of Canada [1988 2 W.W.R. 211; Re Alabama. New Orleans and
Pacific Junction Railway Company [1891] I Ch. 213; Re Dairy Corporation of Canada Ltd.,
[1934] O.R. 436; Re Wellington Building Corporation Limited (1934), 16 C.B.R. 48; British
American Nicke] Corporation Limited v. M.J. O'Brien Limited, [1927] A.C. 369; Sovereign Life
Assurance Co. v. Dodd (1982}, 2 Q.B.D. 573 and others.

The authorities do not permit any doubt about the principles to be applied in a case such as
this. They are set out over and over again in many decided cases and may be summarized as fol-
lows:

(1)  There must be strict compliance with all statutory requirements (it was
not suggested in this case that the statutory requirements had not been
satisfied);

(2) Al malerial filed and procedures carried ont must be examined to de-
termine if anything has been done which is not authorized by the
C.C.AA;

(3) The plan must be fair and rcasonable.

Similarly, there can be no doubt about the purpose of the C.C.A.A. It is to enable compro-
mises to be made for the commmon benefit of the creditors and of the company, particularly to
keep a company in financial difficulties alive and out of the hands of liquidators. To make the
Act workable, it is often necessary to permit a requisite majority of each class to bind the minor-
ity to the terms of the plan, but the plan must be fair and reasonable.

There were really four issues argued on this appeal but, as is so often the case, there is some
overlapping. I shall attempt to deal with them individually.
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First it was alleged, principally by Mr. Czepil, that the Act does not authorize a plan whereby
the creditors of other companies can vote on the question of whether the creditors of another
company may compromise his claim. He called this the cross-company issue.

This argument arises out of the particular facts that Mr. Czepil's client found itself in where it
had a first mortgage, that is, Guardian had a first morigage on a building owned by Unity which
was the only asset of Unity, and he says the C.C.A.A. does not permit creditors of other compa-
nies to vote on the disposition of Guardian's security. I think there would be considerable merit
in this submission except for the fact that the plan contemplates the consolidation of all the peti-
tioner companies and the applications are made in this case, not just under the C.C.A.A., but also
under ss. 276-278 of the B.C. Companies Act, R.S.B.C. 1979 c. 59. In this respect, it is necessary
to mention s. 20 of the C.C.A.A. which provides:

20. The provisions of this Act may be applied conjointly with the provi-
sions of any Act of Canada or of any province authorizing or making
provision for the sanction of compromises or arrangements between a
company and its shareholders or any class of them.

During the argument of these appeals, we were treated to a review of the history of this mater
in the court below, In reasons for judgment dated July 5, 1988, Mr. Justice Trainor recited that he
had been asked by some of the parties to approve a consolidation plan, but he declined to do so
as the plan was not then before him in final form. It is implicit that Trainor, J. thought he had
authority to approve a consolidation plan and he referred to American authorities particularly,
Baker and Getty Financial Services Inc., U.S. Bankruptcy Court N.D. Ohio (1987) B.R. 139 and
in Re Snider Bros., U.S. Bankruptcy Court, D. Mass. (1982) 18 B.R. 320, and he said that he ac-
cepted the analysis of Snider, which proposes the test between economic prejudice of continued
debtor separateness versus the economic prejudice of consolidation, and holds that consolidation
is preferable if its economic prejudice is less than separateness prejudice.

I think Mr. Justice Trainor was right for the reasons described in the American authorities and
because to hold otherwise would be to deny much meaning to s. 20 of the C.C.A.A. and would
mean that when a group of companies operated conjointly, as these companies did (all were li-
able on the Bank of Montreal bonds) it would be necessary to propose separate plans for each
company and those plans might become fragmented seriously.

I am salisfied there is jurisdiction to entertain a consolidation proposal.

Secondly, it was agreed that the composition of the class of priority creditors was unfair by
reason of including all priority mortgagees without regard to the fact that some of them face a
deficiency and some did not. The appellants were each in the latter difficulty and they argue that
they should have been placed in a different class because the other eleven priority morigagees
were going to get paid in full whether the plan was approved or not. This argument would have
more merit if the plan were only for the benefit of the undersecured priority mortgagee. But the
plan was also for the benefit of the company and the other creditors who, by their votes, indi-
cated that they thought the plan was in their best interest. The learned chambers judge considered
(his question carefully. At page 25 of his reasons he said this:

An examination of the relationship between the Companies and the priority
mortgagees satisfics me that they are properly in the same class. The points of
similarity are:

———
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[

The nature of the debt is the same, that is, money advanced as a loan.

2. Itis acorporate loan by a sophisticated lender who is in the business
and aware of the gains and risks possible.

The nature of the security is that it is a first mortgage.

The remedies are the same - foreclosure proceedings, receivership.

The result of no reorganization plan would be that the lender would
achieve no more than the value of the property, less the costs of carry-
ing until disposal, plus the legal costs as well would come out of that. A
possible exception would be if an order absolute Ieft the creditor in the
position of holding property for a hoped-for appreciation in value.

6.  Treatment of creditors is the same. The term varied to five years, the
interest rates twelve percent or less, and the amount varied to what they
would get on a receivership with no loss for costs; that is, it would be
somewhat equivalent to the same treatment afforded to the Bank of
Montreal under the settlement agreement. '

koW

The points of dissimilarity are that they are separate priorities and that there

are deficicncies in valuc of security for the loan, which vary accordingly for

particular priority mortgagees. Specifically with respect to Guardian and Ex-
celsior, they are both in a deficiency position.

Now, either of the reasons for points of dissimilarity, if effect was given to
them, could result in fragmentation to the cxtent that a plan would be a realis-
tic impossibility. The distinction which is sought is based on property values,
not on contractual rights or legal interests.

I agree with that, but [ wish to add that in any complicated plan under this Act, there will often
be some secured creditors who appear to be oversecured, some who do not know if they are fully
sccured or not, and some who appear not to be fully secured. This is a variable cause arising not
by any difference in legal interests, but rather as a consequence of bad lending, or market values,
or both.

I adopt, with respect, the reasoning of Forsyth, I. of the court of Queen's Bench of Alberta, in
a recent unreported decision in Norcean Energy Resources et al v. Oakwood Petroleums Lid.,
(17 November 1988) Alberta 880114453-1049 particularly at pp. 13 and 14. Tam unable (o ac-
cede to this ground of appeal.

Thirdly, I pause to mention that it was not suggested that the arrangement with the Bank of
Montreal constituted a preference. It was argued, however, that the entire plan was tainted by the
agreement made by the companies with Relax. Apparently, there was an appraisal showing a
value of its security at $3.7 million while other evidence suggests a value of between $4.5 mil-
lion to $4.6 million. The amount owing to Relax on its mortgage was $6 million.

Early in the history of this matter before the plan was finalized, and before the companies
struck their crucial arrangement with the Bank of Montreal, (he companies and Relax agreed to a
future cash payment of $500,000 and a valuation of $4 million for the Relax property which
could, in total, amount to a preference of up to $300,000 to Relax and that company, in consid-
eration of that compromise, agreed to vote for the plan.

It should be mentioned that the plan, from its inception, ensured to the priority morigagees the
full market value of their security to be determined either by agreement, appraisal, or, if neces-
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sary, arbitration. Thus, the appellants do not stand to lose anything by the agreement made with
Relax. It is the bank which carried the burden of that expense.

There is no doubt that side deals are a dangerous game and any arrangement made with just
one creditor endangers the appearance of the bona fides of a plan of this kind and any debtor who
undertakes such a burden does so at considerable risk. In this case, however, it is apparent that
this agreement was not made for the purpose of insuring a favourable vote because at the time
the deal was struck the companies had not reached an accommodation arrangement with the
Bank. I think the companies were negotiating, as businessmen do, on values for the purpose of
putting a plan together.

Further, the arrangement with Relax was fully disclosed in the plan. This does not insure its
full absolution if it was improper, but at least it removes any coloration of an underhanded or se-
cret deal. In fact, there were also negotiations between the companies and the appellants but
nothing came of those discussions.

After referring to the fact that the plan anticipated and permitted negotiations about values and
other matters, the learned chambers judge said this at page 28 and 29 of his reasons:

The negotiations might, on the surface, appear to have been in the nature of an
excessive payment to Relax for the consideration in thejr agreement, which
agreement, incidentally, included an undertaking to vote in favour of the Plan.
But the answer given by the Companies is that what in effect was happening
at that meeting was a negotiation as to the agreed price and that this negotia-
tion took place earlicr rather than later and that the parties in fact came to an
accord with respect to the agreed price and that the settlement between them
was on Lhat basis.

If that is so, it is something which took place in accordance with what is pro-
poscd by the Reorganization Plan. T have reviewed and re-read a number of
times the submissions by the Companies and particularly by counsel on behalf
of Guardian and Excelsior. I am satisfied that I should accept the explanation
as to what took place, which has been advanced on behalf of the Companies.

In the circumstances of this case, I would not disagree with the learned chambers judge in that
connection.

Lastly, it remains to be considered whether the plan is fair and reasonable. I wish to refer to
three matters.

First, the authorities warn us against second-guessing businessmen (see Re Alabama supra at
p- 244). In this case, the Companies and their advisors, the Bank and its advisors, and all the
creditors except the two appellants, voted for the plan. As the authorities say, we should not be
astute in finding technical arguments to overcome the decision of such a majority.

Secondly, I wish to mention Mr. Czepil's argument that the plan was unfair, perhaps not con-
ceptually, but operationally by authorizing negotiations. He says this put the parties in a difficult
position when it came to vote because they risked retribution if they failed to reach agreement
and then voted against the plan. He complains that some benefits offered in negotiations are no
longer available to his clients.
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With respect, negotiations between businessmen are much to be desired and would not wish to
say anything that would impede that salutory process. If nepotiations lead to unfairness, then
other considerations, of course, arise. But that, in my view, is not this case.

Thirdly, the plan assures all the priority mortgagees the full market value of their security
without liquidation expenses. That is more than they could expect to receive if there had been no
plan.

What they gave up is the right to take the property by order absolute or to seek a judicial sale
and pursue the borrower for the deficiency. Guardian was actually offered its security but de-
clined to accept it. The difficulty about this whole matter is the uncollectability of the deficiency
having regard to the overwhelming debt owed to the Bank which would practically eliminate any
real chance of recovery of the deficiency.

In my view, the obvious benefits of settling rights and keeping the enterprise together as a go-
ing concern far outweigh the deprivation of the appellants' wholly illusory rights. In this connec-
tion, the learned chambers judge said at page 29:

I turn to the question of the right to hold the property after an Order Absolute
and whether or not this is a denial of something of that significance that it
should affect these proceedings. There is in the material before me some evi-
dence of values. There are the principles to which I have referred, as well as to
the rights of majorities and the rights of minorities.

Certainly, those Minority rights are there, but it would seem to me that in view
of the overall plan, in view of the speculative nature of holding property in the
light of appraisals which have been given as to value, that this right is some-
thing which should be subsumed to the benefit of the majority.

I agree with that.

I also agrec with the learned chambers judge that the plan should have been approved and I
would dismiss these appeals accordingly.

MCEACHERN C.JB.C.

ESSON J.A.:-- 1 agree,

WALLACE J.A.:-- ] agree.

MCEACHERN C.J.B.C.:-- The appeals are dismissed with costs.
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Indexed as
Olympia & York Developments Ltd. (Re)

Re Olympia & York Developments Ltd. and 23 other
Companies set ouf in Schedule "A"
[1993] O.J. No. 545
12 O.R. (3d) 500
17C.B.R. (3d) 1
38 A.CW.S. (3d) 1149

Action No. B125/92

Ontario Court (General Division),
R.A. Blair J.

February 5, 1993

1 R.A.BLAIR J. (orally):--On May 14, 1992, Olympia & York Developments Limited and 23
affiliated corporations (the "applicants") sought, and obtained, an order granting them the protection of
the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, for a period of time while they
attemnpted to negotiate a plan of arrangement with their creditors and to restructure their corporate
affairs. The Olympia & York group of companies constitute one of the largest and most respected
commercial real estate empires in the world, with prime holdings in the main commercial centres in
Canada, the U.S.A., England and Europe. This empire was built by the Reichmann family of Toronto.
Unfortunately, it has fallen on hard times, and, indeed, it seems, it has fallen apart.

2 A Final Plan of compromise or arrangements has now been negotiated and voted on by the
numerous classes of creditors. Twenty-seven of the 35 classes have voted in favour of the Final Plan;
eight have voted against it. The applicants now bring the Final Plan before the court for sanctioning,
pursuant to s. 6 of the Companies' Creditors Arrangement Act.

THE PLAN

3 The Plan is described in the motion materials as "The Revised Plans of Compromise and
Arrangement dated December 16, 1992, as further amended to January 25, 1993". I shall refer to it as
the "Plan" or the "Final Plan", Its final purpose, as stated in art. 1.2,

... is to effect the reorganization of the businesses and affairs of the Applicants in
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order to bring stability to the Applicants for a period of not less than five years, in the
expectation that all persons with an interest in the Applicants will derive a greater
benefit from the continued operation of the businesses and affairs of the Applicants
on such a basis than would result from the immediate forced liquidation of the
Applicants' asseis.

4 The Final Plan envisages the restructuring of certain of the O & Y ownership interests, and a myriad
of individual proposals — with some common themes -- for the treatment of the claims of the various :
classes of creditors which have been established in the course of the proceedings. ‘

5 The contemplated O & Y restructuring has three principal components, namely:

1. The organization of O & Y Properties, a company to be owned as to 90 per cent
by OYDL and as to 10 per cent by the Reichmann family, and which is to
become OYDL's Canadian real estate management arm;

2. Subject to certain approvals and conditions, and provided the secured creditors
do not exercise their remedies against their security , the transfer by OYDL of
its interest in certain Canadian real estate assets to O & Y Properties, in
exchange for shares; and,

3. A GW reorganization scheme which will involve the transfer of common
shares of GWU holdings to OYDL, the privatization of GW utilities and the
amalgamation of GW utilities with OYDL.

6 There are 35 classes of creditors for purposes of voting on the Final Plan and for its implementation.
The classes are grouped into four different categories of classes, namely, by claims of project lenders, by
claims of joint venture lenders, by claims of joint venture co-participants, and by claims of "other
classes”.

7 Any attempt by me to summarize, in the confines of reasons such as these, the manner of proposed
treatment for these various categories and classes would not do justice to the careful and detailed
concept of the Plan. A variety of intricate schemes are put forward, on a class-by-class basis, for dealing
with the outstanding debt in question during the five-year Plan period.

8 In general, these schemes call for interest to accrue at the contract or some other negotiated rate, and
for interest (and, in some cases, principal) to be paid from time to time during the Plan period if O & Y's
cash flow permits. At the same time, O & Y (with, I think, one exception) will continue to manage the
properties that it has been managing to date, and will receive revenue in the form of management fees
for performing that service. In many, but not all, of the project lender situations, the Final Plan envisages
the transfer of title to the newly formed O & Y Properties. Special arrangements have been negotiated
with respect to lenders whose claims are against marketable securities, including the Marketable
Securities Lenders, the GW Marketable Security and Other Lenders, the Carena Lenders and the Gulf
and Abitibi Lenders.

9 It is an important feature of the Final Plan that secured creditors are ceded the right, if tllley S0 H
choose, to exercise their realization remedies at any time (subject to certain strictures regarding timing :
and notice). In effect, they can "drop out" of the Plan if they desire.

10 The unsecured creditors, of course, are heirs to what may be left. Interest is to accrue on the
unsecured loans at the contract rate during the Plan period. The Final Plan calls for the administrator to
calculate, at least annually, an amount that may be paid on the O & Y unsecured indebtedness out of
OYDL's cash on hand, and such amount, if indeed such an amount js available, may be paid out on court
approval of the payment. The unsecured creditors are entitled to object to the transfer of assetsto O & Y
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Properties if they are not reasonably satisfied that O & Y Properties "will be a viable, self- financing
entity". At the end of the Plan period, the members of this class are given the option of converting their
remaining debt into stock.

11  The Final Plan contemplates the eventuality that one or more of the secured classes may reject it.
Section 6.2 provides:

a) thatif the Plan is not approved by the requisite majority of holders of any Class
of Secured Claims before January 16, 1993, the stay of proceedings imposed by
the initial CCAA order of May 14, 1992, as amended, shall be automatically
lifted; and,

b)  that in the event that Credifors (other than the unsecured creditors and ope
Class of Bondholders"Claims) do not agree to the Plan, any such Class shall be
deemed not to have agreed to the Plan and to be a Class of Creditors not
affected by the Plan, and that the Applicants shall apply to the court for a
Sanction Order which sanctions the Plan only insofar as it affects the Classes
which have agreed to the Plan .

12 Finally, I note that art. 1.3 of the Final Plan stipulates that the Plan document "constitutes a
separate and severable plan of compromise and arrangement with respect to each of the Applicants".

THE PRINCIPLES TO BE APPLIED ON SANCTIONING

13 InElan Corp. v. Comiskey (1990), 1 O.R. (3d) 289, 1 C.B.R. (3d) 101 sub nom. Nova Metal
Products Inc. v. Comiskey (Trustee of) (C.A.), Doherty J.A. concluded his examination of the purpose
and scheme of the Companies' Creditors Arrangement Act, with this overview, at pp. 308-09 O.R., pp.
122-23 C.B.R.:

Viewed in its totality, the Act gives the court control over the initial decision to put
the reorganization plan before the creditors, the classification of creditors for the
purpose of considering the plan, conduct affecting the debtor company pending
consideration of that plan, and the ultimate acceptability of any plan agreed upon by
the creditors. The Act envisions that the rights and remedies of individual creditors,
the debtor company, and others may be sacrificed, at lcast temporarily, in an effort to
serve the greater good by arriving at some acceptable reorganization which allows the
debtor company to continue in operation: Icor Oil & Gas Co. v. Canadian Imperial
Bank of Commerce (No. 1) (1989), 102 A.R. 161 (Q.B.), at p. 165.

14  Mr. Justice Doherty's summary, I think, provides a very useful focus for approaching the task of
sanclioning a plan.

15 Section 6 of the CCAA reads as follows:

6. Where a majority in number representing three-fourths in value of the creditors,
or class of creditors, as the case may be, present and voting either in person or by
proxy at the meeting or meetings thereof respectively held pursuant to sections 4 and
5, or either of those sections, agree (o any compromise or arrangement either as
proposed or as altered or modified at the meeting or meetings, the compromise or
arrangement may be sanctioned by the court, and if so sanctioned is binding

(a) on all the creditors or the class of creditors, as the case may be, and on any

L PLTL)
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trustee for any such class of creditors, whether secured or unsecured, as the -
case may be, and on the company; and

(b) in the case of a company that has made an authorized assignment or against
which a receiving order has been made under the Bankruptcy Act or is in the
course of being wound up under the Winding-up Act, on the trustee in
bankruptcy or liquidator and contributories of the company.

(Emphasis added)

16  Thus, the final step in the CCAA process is court sanctioning of the Plan, after which the Plan
becomes binding on the creditors and the company. The exercise of this statutory obligation imposed
upon the court is a matter of discretion.

17  The general principles to be applied in the exercise of the court's discretion have been developed in
a number of authorities. They were summarized by Mr, Justice Trainor in Re Northland Properties Ltd.
(1988), 73 C.B.R. {N.5.) 175 (B.C.S.C.), and adopted on appeal in that case by McEachermn C.J.B.C.,
who set them out in the following fashion at (1989), 73 C.B.R. (N.S.) 195 (B.C.C.A)), p. 201:

The authorities do not permit any doubt about the principles to be applied in a case
such as this. They are set out over and over again in many decided cases and may be
summarized as follows:

(1) There must be strict compliance with all statutory requirements . . .

(2) All materials filed and procedures carried out must be examined to determine if
anything has been done [or purported to have been done] which is not authorized by
the C.C.AA_;

(3) The plan must be fair and reasonable.

18 Inan earlier Ontario decision, Re Dairy Corp. of Canada, [1934] O.R. 436, {1934] 3 D.L.R. 347
(C.A.), Middleton J.A. applied identical criteria to a sitvation involving an arrangement under the
Ontario Companies Act, R.S.0. 1927, c. 218. The Nova Scotia Court of Appeal recently followed Re
Northland Properties Lid. in Re Keddy Motor Inns Ltd. (1992), 13 C.B.R. (3d) 245, 6 BL.R. (2d) 116
(N.S.C.A)). Farley J. did as well in Re Campeau {1992), 1¢ C.B.R. (3d) 104 (Ont. Gen. Div.).

Strict compliance with statutory requirements

19 Both this first criterion, dealing with statutory requirements, and the second criterion, dealing with
the absence of any unauthorized conduct, I take to refer to compliance with the various procedural
imperatives of the legislation itself, or to compliance with the various orders made by the court during
the course of the CCAA process: see Re Campeau.

20 At the outset, on May 14, 1992, [ found that the applicants met the criteria for access to the
protection of the Act -- they are insolvent; they have outstanding issues of bonds issued in favour of a
trustee, and the compromise proposed at that time, and now, includes a compromise of the claims of
those creditors whose claims are pursuant ¢o the trust deeds. During the course of the proceedings
creditors’ committees have been formed to facilitate the negotiation process, and creditors have been
divided into classes for the purposes of voting, as envisaged by the Act. Votes of those classes of
creditors have been held, as required.

21 With the consent, and at the request of, the applicants and the creditors' commitiees, the l
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Honourable David H.W. Henry, a former justice of this court, was appointed "claims officer" by order
dated September 11, 1992. His responsibilities in that capacity included, as well as the determination of
the vatue of credifors' claims for voting purposes, the responsibility of presiding over the meetings at
which the votes were taken, or of designating someone else to do so. The Honourable Mr. Henry,
himself, or the Honourable M. Craig or the Honourable W. Gibson Gray - both also former justices of
this court - as his designees, presided over the meetings of the classes of creditors, which took place
during the period from January 11, 1993 to January 25, 1993.1 have his report as to the results of each
of the meetings of creditors, and confirming that the meetings were duly convened and held pursuant to
the provisions of the court orders pertaining to them and the CCAA.

22 I am quite satisfied that there has been strict compliance with the statutory requirements of the
Companies' Creditors Arrangement Act.

Unauthorized conduct

23 [ am also satisfied that nothing has been done or purported to have been done which is not
authorized by the CCAA.

24 Since May 14, the court has been called upon to make approximately 60 orders of different sorts,
in the course of exercising ils supervisory function in the procecdings. These orders involved the
resolution of various issues between the creditors by the court in its capacity as "referee” of the
negotiation process; they involved the approval of the "GAR" orders negotiated between the parties with
respect to the funding of O & Y's general and administrative expenses and restructuring costs throughout
the "stay" period; they involved the confirmation of the sale of certain of the applicants’ assets, both
upon the agreement of various credilors and for the purposcs of funding the "GAR" requirements; they
involved the approval of the structuring of creditors' committees, the classification of creditors for
purposes of voting, the creation and defining of the role of "information officer" and, similarly, of the
role of "claims officer". They involved the endorsement of the information circular respecting the Final
Plan and the mail and notice that was to be given regarding it. The court’s orders encompassed, as I say,
the general supervision of the negotiation and arrangement period, and the interim sanctioning of
procedures implemented and steps taken by the applicants and the creditors along the way.

25 While the court, of course, has not been a participant during the elaborate negotiations and
undoubted boardroom brawling which preceded and led up to the Final Plan of compromise, I have,
with one exception, been the judge who has made the orders referred to. No one has drawn to my
attentjon any instances of something being done during the proceedings which is not authorized by the
CCAA.

26 In these circumstances, 1 am satisfied that nothing unauthorized under the CCAA has been done
during the course of the proceedings.

27  This brings me to the criterion that the Plan must be “fair and reasonable”.
Fair and reasonable

28  The Plan must be "fair and reasonable”. That the ultimate expression of the court's responsibility in
sanctioning a plan should find itself telescoped into those two words is not surprising. "Fairness" and
"reasonableness” are, in my opinion, the two keynote concepts underscoring the philosophy and
workings of the Companies' Credifors Arrangement Act. "Fairness" is the quintessential expression of
the court’s equitable jurisdiction -- although the jurisdiction is statutory, the broad discretionary powers
given to the judiciary by the legislation make its exercise an exercise in equity -- and “reasonableness” 1S
what lends objectivity to the process.
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29  From time to time, in the course of these proceedings, I have borrowed liberally from the
comments of Mr. Justice Gibbs, whose decision in Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 2
C.B.R. (3d) 303, 51 B.C.L.R. {2d) 105 (C.A.), contains much helpful guidance in matters of the CCAA.
The thought I have borrowed most frequently is his remark, at p. 314 C.B.R., p. 116 B.C.L.R,, that the
court is "called upon to weigh the equities, or balance the relative degrees of prejudice, which would
flow from granting or refusing” the relief sought under the Act. This notion is particularly apt, it seems
to me, when consideration is being given to the sanctioning of the Plan.

30 If a debtor company, in financial difficulties, has a reasonable chance of staving off a liquidator by
negotiating a compromise arrangement with its creditors, "faimess” to its creditors as a whole, and 1o its
shareholders, prescribes that it should be allowed an opportunity to do so, consistent with not "unfairly"
or "unreasonably” depriving secured creditors of their rights under their security. Negotiations should
take place in an environment structured and supervised by the court in a "fair" and balanced -- or
"reasonable” -- manner. When the negotiations have been completed and a plan of arrangement arrived
at, and when the creditors have voted on it -- technical and procedural compliance with the Act aside --
the plan should be sanctioned if it is "fair and reasonable”.

31 When a plan is sanctioned it becomes binding upon the debtor company and upon creditors of that
company. What is "fair and reasonable”, then, must be assessed in the context of the impact of the plan
on the creditors and the various classes of creditors, in the context of their response to the plan, and with
a view to the purpose of the CCAA.

32 On the appeal in Re Northland Properties Ltd., supra, at p. 201, Chief Justice McEachen made the
following comment in this regard:

. .. there can be no doubt about the purpose of the C.C.A.A. It is to enable
compromises fo be made for the common benefit of the creditors and of the company,
particularly to keep a company in financial difficulties alive and out of the hands of
liquidators. To make the Act workable, it is often necessary to permit a requisite
majority of each class to bind the minority to the terms of the plan, but the plan must
be fair and reasonable.

33 InRe Alabama, New Orleans, Texas & Pacific Junction Railway Co., [1891] 1 Ch. 213 (C.A.), a
case involving a scheme and arrangement under the Joint Stock Companies Arrangement Act, 1870
(U.K.), c. 104, Lord Justice Bowen put it this way, at p. 243:

Now, I have no doubt at all that it would be improper for the Court to allow an
arrangement to be forced on any class of creditors, if the arrangement cannot
reasonably be supposed by sensible business people to be for the benefit of that class
as such, otherwise the sanction of the Court would be a sanction to what would be a
scheme of confiscation. The object of this section is not confiscation . . . Its object is
to enable compromises to be made which are for the common benefit of the creditors
as creditors, or for the common benefit of some class of creditors as such.

Again at p, 245:

It is in my judgment desirable to call attention to this section, and to the extreme
care which ought to be brought to bear upon the holding of meetings under it. It
enables a compromise o be forced upon the outside creditors by a majority of the
body, or upon a class of the outside creditors by a majority of that class.
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34 Ts the Final Plan presented here by the O & Y applicants "fair and reasonable?

35 1 have reviewed the Plan, including the provisions relating to each of the classes of creditors. I

believe I have an understanding of its nature and purport, of what it is endeavouring to accomplish, and

of how it proposes this be done. To describe the Plan as detailed, technical, enormously complex and

all-encompassing, would be to understate the proposition. This is, after all, we are told, the largest :
corporate restructuring in Canadian -- if not worldwide -- corporate history. It would be folly for me to {
suggest that I comprehend the intricacies of the Plan in all of its minutiae and in al] of its business, tax

and corporate implications. Fortunately, it is unnecessary for me to have that depth of understanding. 1

must only be satisfied that the Plan is fair and reasonable in the sense that it is feasible and that it fairly

balances the interests of all of the creditors, the company and its shareholders.

36 One important measure of whether a plan is fair and reasonable is the parties’ approval of the Plan, _
and the degree to which approval has been given. 5

37  As other courts have done, I observe that it is not my function to second guess the business people
with respect to the "business" aspects of the Plan, descending into the negotiating arena and substituting
my own view of what is a fair and reasonable compromise or arrangement for that of the business
judgment of the participants. The parties themselves know best what is in their interests in those areas.

38 This point has been made in numerous authorities, of which I note the following: Re Northland

Properties Ltd., supra, at p. 205; Re Langley's Ltd., [1938] O.R. 123, {1938] 3 D.L.R. 230 (C.A.), at p.

129 O.R., pp. 233-34 D.L.R.; Re Keddy Motor Inns Ltd, supra; Ecole internationale de haute esth etique )
Edith Serei Inc. (Receiver of) v. Edith Serei intemationale (1987) Inc. (1989), 78 C.B.R. (N.S.) 36 (Que. '
S.C).

39 InRe Keddy Motor Inns Ltd., the Nova Scolia Court of Appeal spoke of "a very heavy burden” on
parties seeking to show that a plan is not fair and reasonable, involving "matters of substance”, when the
plan has been approved by the requisite majority of creditors: see pp. 257-58 C.B.R., pp. 128-29 B.L.R.
Freeman J.A., stated at p. 258 CB.R., p. 129 B.L.R:

The Act clearly contemplates rough-and-tumble negotiations between debtor
companies desperately secking a chance to survive and creditors willing to keep them
afloat, but on the best terms they can get. What the creditors and the company must
live with is a plan of their own design, not the creation of a court. The court's role is
to ensure that creditors who are bound unwiltingly under the Act are not made
victims of the majority and forced to accept terms that are unconscionable.

40 In Re Ecole internationale, at p. 38, Dugas J. spoke of the need for "serious groun " to be -
advanced in order to justify the court in refusing to approve a proposal, where creditors have accepted it,
unless the proposal is unethical.

41 In this case, as Mr. Kennedy points out in his affidavit filed in support of the sanction motion, the
Final Plan is "the culmination of several months of intense negotiations and discussions between the !
applicants and their creditors, [reflects] significant input of virtually all of the classes of creditors and f
[is] the product of wide-ranging consultations, give and take a compromise on the part of the

participants in the negotiating and bargaining process". The body of creditors, moreover, Mr. Kennedy

notes, "consists almost entirely of sophisticated financial institutions represented by experienced legal

counsel” who are, in many cases, "members of creditors' committees constituted pursuant to the

amended order of May 14, 1992". Each creditors’ committee had the benefit of independent and

experienced legal counsel.
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42  With the exception of the eight classes of creditors that did not vote to accept the Plan, the Plan
met with the overwhelming approval of the secured creditors and the unsecured creditors of the
applicants. This level of approval is something the court must acknowledge with some deference.

43 Those secured creditors who have approved the Plan retain their rights to realize upon their
security at virtually any time, subject to certain requirements regarding notice. In the meantime, they are
to receive interest on their outstanding indebtedness, either at the original contract rate or at some other
negotiated rate, and the payment of principal is postponed for a period of five years.

44 The claims of creditors — in this case, secured creditors -- who did not approve the Plan are
specifically treated under the Plan as "unaffected claims®, i.e., claims not compromised or bound by the
provisions of the Plan. Section 6.2(c) of the Final Plan states than the applicants may apply to the court
for a sanction order which sanctions the Plan only insofar as it affects the classes which have agreed to
the Plan.

45 The claims of unsecured creditors under the Plan are postponed for five years, with interest to
accrue at the relevant contract rate. There is a provision for the administrator to calculate, at least
annually, an amount out of OYDL's cash on hand which may be made available for payment to the
unsecured creditors, if such an amount exists, and if the court approves its payment to the unsecured
creditors. The unsecured creditors are given some control over the transfer of real estate to O & Y
Properties, and, at the end of the Plan period, are given the right, if they wish, to convert their debt to
stock.

46 Faced with the prospects of recovering nothing on their claims in the event of a liquidation, against
the potential of recovering something if O & Y is able to turn things around, the unsecured creditors at
least have the hope of gaining something if the applicants are able to become the "self- sustaining and
viable corporation” which Mr. Kennedy predicts they will become "in accordance with the terms of the
Plan".

47 Speaking as co-chair of the unsecured creditors' committee at the meeting of that class of creditors,
Mr. Ed Lundy made the following remarks:

Firstly, let us apologize for the lengthy delays in today's proceedings. It was truly
felt necessary for the creditors of this Committee to have a full understanding of the
changes and implications made because there were & number of changes over this
past weekend, plus today, and we wanted to be in 2 position to give a general
overview observation to the Plan.

The Comnittee has retained accounting and legal professionals in Canada and the
United States. The Co-Chairs, as well as institutions serving on the Plan and U.S.
Subcommittees with the assistance of the Committee's professionals have worked for
the past seven to eight months evaluating the financial, economic and legal issues
affecting the Plan for the unsecured creditors.

In addition, the Committee and its Subcommittees have met frequently during the
CCAA proceedings o discuss these issues. Unfortunately, the assets of OYDL are
such that their ultimate values cannot be predicted in the short term. As a result, the
recovery, if any, by the unsecured creditors cannot now be predicted.

The alternative to approval of the CCAA Plan of arrangement appears to bea
bankruptcy. The CCAA Plan of arrangement has certain advantages and
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disadvantages over bankruptey. These matters have been carefully considered by
the Committee.

After such consideration, the members have indicated their intentions as follows .. -

Twelve members of the Committee have today indicated they will vote in favour of
the Plan. No members have indicated they will vote against the Plan. One member
declined to indicate to the committee members how they wished to vote today. One
member of the Plan was absent. Thank you.

48  After further discussion at the meeting of the unsecured creditors, the vote was taken. The Final
Plan was approved by 83 creditors, representing 93.26 per cent of the creditors represented and voting at

the meeting and 93.37 per cent in value of the claims represented and voting at the meeting.

49  As for the O & Y applicants, the impact of the Plan is to place OYDL in the position of property
manager of the various projects, in effect for the creditors, during the Plan period. OYDL will receive
income in the form of management fees for these services, a fact which gives some economic feasibility
to the expectation that the company will be able to service its debt under the Plan. Should the economy
improve and the creditors not realize upon their security, it may be that at the end of the period there will
be some equity in the properties for the newly incorporated O & Y Properties and an opportunity for the
shareholders to salvage something from the wrenching disembodiment of their once shining real estate
empire.

50 Inkeeping with an exercise of weighing the equities and balancing the prejudices, another measure
of what is "fair and reasonable" is the extent to which the proposed Plan treats creditors equally in their
opportunities to recover, consistent with their security rights, and whether it does so in as non- intrusive
and as non-prejudicial a manner as possible.

51 | am satisfied that the Final Plan treats creditors evenly and fairly. With the "drop out" clause
entitling secured creditors to realize upon their security, should they deem it advisable at any time, all
parties seem to be entitled to receive at least what they would receive out of a liquidation, L.e., as much
as they would have received had there not been a reorganization: see Re NsC Diesel Power Inc. (1990),
79 CB.R. (N.S.) 1, 97 N.S.R. (2d) 295 (T.D.). Potentially, they may receive more.

52 The Plan itself envisages other steps and certain additional proceedings that will be taken. Not the
least inconsiderable of these, for example, is the proposed GW reorganization and contemplated
arrangement under the Business Corporations Act, R.S.0. 1990, ¢. B.16. These further steps and
proceedings, which lie in the future, may well themselves raise significant issues that have to be
resolved between the parties or, failing their ability to resolve them, by the court. I do not see this
prospect as something which takes away from the fairness or reasonableness of the Plan but rather as
part of grist for the implementation mill.

53  For all of the foregoing reasons, 1 find the Final Plan put forward to be "fair and reasonable".

54 Before sanction can be given to the Plan, however, there is one more hurdle which must be
overcome. It has to do with the legal question of whether there must be unanimity amongst the classes of
creditors in approving the Plan before the court is empowered to give its sanction to the Plan.

Lack of unanimity amongst the classes of creditors

55 As indicated at the outset, all of the classes of creditors did not vote in favour of the Final Plan. Of
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the 35 classes that voted, 27 voted in favour (overwhelmingly, it might be added, both in terms of
numbers and percentage of value in each class). In eight of the classes, however, the vote was either
against acceptance of the Plan or the Plan did not command sufficient support in terms of pumbers of
creditors and/or percentage of value of claims to meet the 50/75 per cent test of s. 6.

56 The classes of creditors who voted against acceptance of the Plan are in each case comprised of
secured creditors who hold their security against a single project asset or, in the case of the Carena
claims, against a single group of shares. Those who voted "no" are the following:

Class 2 -- First Canadian Place Lenders Class 8 -- Fifth Avenue Place Bondholders
Class 10 -- Amoco Centre Lenders Class 13 -- L'Esplanade Laurier Bondholders
Class 20 -- Star Top Road Lenders Class 21 - Yonge-Sheppard Centre Lenders Class
29 -- Carena Lenders

Class 33a -- Bank of Nova Scotia Other Secured creditors

57 While s. 6 of the CCAA makes the mathematics of the approval process clear -- the Plan must be
approved by at least 50 per cent of the creditors of a particular class representing at least 75 per cent of
the dollar value of the claims in that class -- it is not entirely clear as to whether the Plan must be
approved by every class of creditors before it can be sanctioned by the court. The language of the
section, it will be recatled, is as follows:

6. Where a majority in number representing three-fourths in value of the creditors,
or class of creditors . . . agree to any compromise or arrangement . . . the compromise
or arrangement may be sanctioned by the court.

(Emphasis added)

58 What does "a majority . . . of the . . . class of creditors” mean? Presumably it must refer to more
than one group or class of creditors, otherwise there would be no need to differentiate between
nereditors” and "class of creditors”. But is the majority of the "class of creditors” confined to a majority
within an individual class, or does it refer more broadly to a majority within each and every "class”, as
the sense and purpose of the Act might suggest?

59  This issue of "unanimity" of class approval has caused me some concern, because, of course, the
Final Plan before me has not received that sort of blessing. Its sanctioning, however, is being sought by
the applicants, is supported by all of the classes of creditors approving, and is not opposed by any of the
classes of creditors which did not approve.

60 At least one authority has stated that strict compliance with the provisions of the CCAA respecting
the vote is a prerequisite to the court having jurisdiction to sanction a plan: See Re Keddy Motor Inns
Ltd., supra. Accepting that such is the case, I must therefore be satisfied that unanimity amongst the
classes is not a requirement of the Act before the court's sanction can be given to the Final Plan.

61 In assessing this question, it is helpful to remember, I think, that the CCAA is remedial and that it
"must be given a wide and liberal construction so as to enable it to effectively serve this . . . purpose™:
Elan Corp. v. Comiskey , supra, per Doherty J.A., at p. 307 O.R., p. 120 C.B.R. Speaking for the
majority in that case as well, Finlayson J.A. (Krever IA., concurring) put it this way, at p. 297 O.R., pp-
110-11 CB.R.:

Tt is well established that the CCAA is intended to provide a structured _
environment for the negotiation of compromises between a debtor company and its
creditors for the benefit of both. Such a resolution can have significant benefits for
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the company, its shareholders and employees. For this reason the debtor
companies . . . are entitled to a broad and liberal interpretation of the jurisdiction of .
the court under the CCAA.

62  Approaching the interpretation of the unclear language of s. 6 of the Act from this perspective,
then, one must have regard to the purpose and object of the legislation and to the wording of the section
within the rubric of the Act as a whole. Section 6 is not to be construed in isolation.

63  Two earlier provisions of the CCAA set the context in which the creditors' meetings which are the
subject of s. 6 occur. Sections 4 and 5 state that where a compromise or an arrangement is proposed
between a debtor company and its unsecured creditors (s. 4) or its secured creditors (s. 5), the court may
order a meeting of the creditors to be held. The format of each section is the same. I reproduce the
pertinent portions of s. 5 here only, for the sake of brevity. It states:

5. Where a compromise or an arrangement is proposed between a debtor company
and its secured creditors or any class of them, the court may, on the applicationina
summary way of the company or of any such creditor . . . order 2 meeting of the
creditors or class of creditors.

(Emphasis added)

64 It seems that the compromise or arrangement contemplated is one with the secured creditors (as a
whole) or any class -- as opposed to all classes — of them. A logical extension of this analysis is that,
other circumstances being appropriate, the plan which the court is asked to approve may be one
involving some, but not all, of the classes of creditors.

65 Surprisingly, there seems to be a paucity of authority on the question of whether a plan must be
approved by the requisite majorities in all classes before the court can grant its sanction. Only two cases
of which I am aware touch on the issue at all, and neither of these is directly on point.

66 In Re Wellington Building Corp., [1934] O.R. 653 (8.C.), Mr. Justice Kingstone dealt witha
situation in which the creditors had been divided, for voting purposes, into secured and unsecured
creditors, but there had been no further division amongst the secured creditors who were comprised of
first mortgage bondholders, second, third and fourth mortgagees, and lienholders, Kingstone J. refused
to sanction the plan because it would have been "unfair” to the bondholders to have done so (p. 661). At
p. 660, he stated:

I think, while onc meeting may have been sufficient under the Act for the purpose
of having all the classes of secured creditors summoned, it was necessary under the
Act that they should vote in classes and that three-fourths of the value of each class
should be obtained in support of the scheme before the Court could or should approve
of it.

(Emphasis added)

67 This statement suggests that unanimity amongst the classes of creditors in approving the planis a
requirement under the CCAA. Kingstone J. went on to explain his reasons as follows (p. 660):

Particularly is this the case where the holders of the senior securities' (in this case the
bondholders') rights are seriously affected by the proposal, as they are deprived of the
arrears of interest on their bonds if the proposal is carried through. It was never the
intention under the Act, 1 am convinced, to deprive creditors in the position of these
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bondholders of their right to approve as a class by the necessary majority of a scheme
propounded by the company; otherwise this would permit the holders of junior
securities to put through a scheme inimical to this class and amounting to confiscation
of the vested interest of the bondholders.

68 Thus, the plan in Re Wellington Building Corp. went unsanctioned, both because the bondholders
had unfairly been deprived of their right to vote on the plan as a class and because they would have been
unfairly deprived of their rights by the imposition of what amounted to a confiscation of their vested
interests as bondholders.

69  On the other hand, the Quebec Superior Court sanctioned a plan where there was a lack of
unanimity in Multidev Immobilia Inc. v. S.A. Just Invest (1988), 70 C.B.R. (N.§.) 91, [1988] RJ.Q.
1928 (8.C.). There, the arrangement had been accepted by all creditors except one secured creditor, S.A.
Just Invest. The company presented an amended arrangement which called for payment of the objecting
creditor in full. The other creditors were aware that Just Invest was to receive this treatment. Just Invest,
nonetheless, continued to object. Thus, three of eight classes of creditors were in favour of the plan; one,
Bank of Montreal, was unconcerned because it had struck a separate agreement, and three classes of
which Just Invest was a member, opposed.

70  The Quebec Superior Court felt that it would be contrary to the objectives of the CCAA to permit a
secured creditor who was to be paid in full to upset an arrangement which had been accepted by other
creditors. Parent J. was of the view that the Act would not permit the court to ratify an arrangement
which had been refused by a class or classes of creditors (Just Invest), thereby binding the objecting
creditor to something that it had not accepted. He concluded, however, that the arrangement could be
approved as regards the other creditors who voted in favour of the Plan. The other creditors were
cognizant of the arrangement whereby Just Invest was to be fully reimbursed for its claims, as I have
indicated, and there was no objection to that amongst the classes that voted in favour of the Plan.

71 While it might be said that Multidev, supra, supports the proposition that 2 Plan will not be ratified
if a class of creditors opposes, the decision is also consistent with the carving out of that portion of the
Plan which concemns the objecting creditor and the sanctioning of the balance of the Plan, where there
was no prejudice to the objecting creditor in doing so. To my mind, such an approach is analogous to
that found in the Final Plan of the O & Y applicants which I am being asked to sanction.

72 1 think it relatively clear that a court would not sanction a plan if the effect of doing so were to
impose it upon a class, or classes, of creditors who rejected it and to bind them by it. Such a sanction
would be tantamount to the kind of unfair confiscation which the authorities unanimously indicate is not
the purpose of the legislation. That, however, is not what is proposed here.

73 By the terms of the Final Plan itself, the claims of creditors who reject the Plan are to be treated as
unaffected claims™ not bound by its provisions. In addition, secured creditors are entitled to exercise
their realization rights either immediately upon the "consummation date” (March 15, 1993) or thereafter,
on notice. In short, even if they approve the Plan, secured creditors have the right to drop out at any
time. Everyone parlicipating in the negotiation of the Plan and voting on it, knew of this feature. There
is little difference, and little different effect on those approving the Plan, it seems to me, if certain of the
secured creditors drop out in advance by simply refusing to approve the Plan in the first place.
Moreover, there is no prejudice to the eight classes of creditors which have not approved the Plan,
because nothing is being imposed upon them which they have not accepted and none of their rights is
being "confiscated".

74  From this perspective it could be said that the parties are merely being held to — or allowed to
follow -- their contractual arrangement. There is, indeed, authority to suggest that a plan of compromise
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or arrangement is simply a contract between the debtor and its creditors, sanctioned by the court, and
that the parties should be entitled to put anything into such a plan that could be lawfully incorporated
into any contract: see Re Canadian Vinyl Industries Inc. (1978), 29 C.B.R. (N.S.) 12 (Que. S.C.), atp.
18; Houlden & Morawetz, Bankruptcy Law of Canada, vol. 1 (Toronto: Carswell, 1984), pp. E-6 and E-
7.

75  In the end, the question of determining whether a plan may be sanctioned when there has not been
unanimity of approval amongst the classes of creditors becomes one of asking whether there is any
unfairness to the creditors who have not approved it, in doing so. Where, as here, the creditors classes
which have not voted to accept the Final Plan will not be bound by the Plan as sanctioned, and are free
to exercise their full rights as secured creditors against the security they hold, there is nothing unfair in
sanctioning the Final Plan without unanimity, in my view.

76 1 am prepared to do so.

77 A draft order, revised as of late this morning, has been presented for approval. It is correct to
assume, | have no hesitation in thinking, that each and every paragraph and subparagraph, and each and
every word, comma, semicolon, and capital letter has been vigilantly examined by the creditors and a
battalion of advisers. I have been told by virtually every counsel who rose to make submissions, that the
draft as it exists represents a very "fragile consensus", and I have no doubt that such is the case. Its
wording, however, has not received the blessing of three of the classes of project lenders who voted
against the Final Plan -- the First Canadian Place, Fifih Avenue Place and L'Esplanade Laurier
Bondholders.

78  Their counsel, Mr. Barrack, has put forward their serious concerns in the strong and skilful manner
to which we have become accustomed in these proceedings. His submission, put too briefly to give it the
justice it deserves, is that the Plan does ot and cannot bind those classes of creditors who have voted
"no", and that the language of the sanctioning order should state this clearly and in a positive way.
Paragraph 9 of his factum states the argument succinctly. It says:

9. It is submitted that if the Court chooses to sanction the Plan currently before it, it
is incumbent on the Court to make clear in its Order that the Plan and the other
provisions of the proposed Sanction Order apply to and are binding upon only the
company, its creditors in respect of claims in classes which have approved the Plan,
and trustees for such creditors.

79  The basis for the concern of these "no" creditors is set out in the next paragraph of the factum,
which states:

10. This clarification in the proposed Sanction Order is required not only to ensure
that the Order is only binding on the parties to the compromises but also to clarify
that if a creditor has multiple claims against the company and only some fall within
approved classes, then the Sanction Order only affects those claims and is not binding
upon and has no effect upon the balance of that creditor's claims or rights.

80 The provision in the proposed draft order which is the most contentious is para. 4 thereof, which
states:

4. THIS COURT ORDERS that subject to paragraph 5 hereof the Plan be and is
hereby sanctioned and approved and will be binding on and will enure to the benefit
of the Applicants and the Creditors holding Claims in Classes referred to in paragraph
2 of this Order in their capacities as such Creditors.

3
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81 Mr. Barrack seeks to have a single, but much debated word -- "only" — inserted in the second line
of that paragraph after the word "will", so that it would read "and will only be binding on . . . the
Applicants and the Creditors holding Claims in Classes [which have approved the Plan]". On this
simple, single word, apparently, the razor-thin nature of the fragile consensus amongst the remaining
creditors will shatter.

82 In the alternative, Mr. Barrack asks that para. 4 of the draft be amended and an additional :
paragraph added as follows: I

35. It is submitted that to reflect properly the Court's jurisdiction, paragraph 4 of
the proposed Sanction Order should be amended to state:

4,  This Court Orders that the Plan be and is hereby sanctioned and approved and
is binding only upon the Applicants listed in Schedule A to this Order, creditors-
in respect of the claims in those classes listed in paragraph 2 hereof, and any
trustee for any such class of creditors.

36. It is also submitted that any additional paragraph should be added if any
provisions of the proposed Sanction Order are granted beyond paragraph 4 thereof as
follows:

This Court Orders that, except for claims falling within classes listed in paragraph 2
hereof, no claims or rights of any sort of any person shall be adversely affected in any
way by the provisions of the Plan, this Order or any other Order previously made in
these proceedings.

83 These suggestions are vigorously opposed by the applicants and most of the other creditors.
Acknowledging that the Final Plan does not bind those creditors who did not accept it, they submit that
no change in the wording of the proposed order is necessary in order to provide those creditors with the
protection to which they say they are entitled. In any event, they argue, such disputes, should they arise,
relate to the interpretation of the Plan, not to its sanctioning, and should only be dealt with in the context
in which they subsequently arise if arise they do.

"~ 84 The difficulty is that there may or may not be a difference between the order "binding" creditors ._

and "affecting" creditors. The Final Plan is one that has specific features for specific classes of creditors, :
and as well some common or generic features which cut across classes. This is the inevitable result of a :
Plan which is negotiated in the crucible of such an immense corporate restructuring. It may be, or it may
not be, that the objecting project lenders who voted "no" find themselves "affected” or touched in some
fashion, at some future time by some aspect of the Plan. With a reorganization and corporate
restructuring of this dimension it may simply not be realistic to expect that the world of the secured
creditor, which became not-so-perfect with the onslaught of the applicants' financial difficulties, and
even less so with the commencement of the CCAA proceedings, will ever be perfect again.

85 1do, however, agree with the thrust of Mr. Barrack’s submissions that the sanction order and the :
Plan can be binding only upon the applicants and the creditors of the applicants in respect of claims in :
classes which have approved the Plan, and trustees for such creditors. That is, in effect, what the Final

Plan itself provides for when, in s. 6.2 (¢), it stipulates that, where classes of creditors do not agree to the

Plan,

(i)  the applicants shall treat such class of claims to be an unaffected class of
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claims; and,
(if) the applicants shall apply to the court "for a Sanction Order which sanctions the
Plan only insofar as it affects the Classes which have agreed to the Plan".
86 The Final Plan before me is therefore sanctioned on that basis. I do not propose to make any
additional changes to the draft order as presently presented. In the end, I accept the position, so aptly put
by Ms. Caron, that the price of an overabundance of caution in changing the wording may be to destroy
the intricate balance amongst the creditors which is presently in place.

87 In terms of the court's jurisdiction, s. 6 directs me to sanction the order, if the circumsiances are
appropriate, and enacts that, once I have done so, the order "is binding . . . on all the creditors or the
class of creditors, as the case may be, and on any trustee for any such class of creditors . . . and on the
company”. As I see it, that is exactly what the draft order presented to me does.

88  Accordingly, an order will go in terms of the draft order marked "revised Feb. 5, 1993", with the
agreed amendments noted thereon, and on which I have placed my fiat.

89 These reasons were delivered orally at the conclusion of the sanctioning hearing which took place
on February 1 and February 5, 1993. They are released in written form today.

Counsel:
COUNSEL FOR SANCTIONING HEARING ORDER SCHEDULE "A"

[para90] David A. Brown, Q.C., Yoine Goldstein, Q.C., Stephen Sharpe and Mark E. Meland, for
Olympia & York.

[para91] Ronald N. Robertson, Q.C., for Hong Kong & Shanghai Banking Corp.
[para92] David E. Baird, Q.C., and Patricia Jackson, for Bank of Nova Scotia.

[para93] Michael Barrack and S. Richard Orzy, for First Canadian Place Bondholders, Fifth Avenue
Place Bondbolders and L'Esplanade Laurier Bondhoiders.

[para94] William G. Horton, for Royal Bank of Canada.

[para95] Peter Howard and J. Superina, for Citibank Canada.

[para96] Frank J.C. Nebould, Q.C., for Unsecured/Under Secured Creditors Committee.
[para97] John W. Brown, Q.C., and J.J. Lucki, for Canadian Imperial Bank of Commerce.
[para98] Harry Fogul and Harold S. Springer, for The Exchange Tower Bondholders

[para99] Allan Sternberg and Lawrence Geringer, for O & Y Eurocreditco Debenture Holders.

[para100] Arthur O. Jacques and Paul M. Kennedy, for Bank of Nova Scotia, Agent for Scotia Plaza
Lenders.

[paral01] Lyndon Bamnes and J.E. Fordyce, for Crédit Lyonnais, Cr edit Lyonnais Canada.
J. Carfagnini, for National Bank of Canada.
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J.L. McDougall, Q.C., for Bank of Montreal.

[paral02] Carol V. E. Hitchman, for Bank of Montreal (Phase I First Canadian Place).
[paral03] James A. Grout, for Credit Suisse.

{paral04] Robert I. Thornton, for I.B.J. Market Security Lenders.

C. Carron, for European Investment Bank.

[paral05] W.J. Burden, for some debtholders of O & Y Commercial Paper II Inc.
G.D. Capern, for Robert Campeau.

[paral06] Robert S. Harrison and A.T. Little, for Royal Trust Co. as trustce.

Order accordingly.
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John T. Morin, Q.C., for Air Canada.
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Sean F. Dunphy and G.K. Ketcheson for Emst & Young Inc., receiver of Soundair Corp., re-
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W.G. Horton, for Ontario Express Ltd.
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1 GALLIGAN J.A.:-- This is an appeal from the order of Rosenberg J. made on May 1,
1991 (Gen. Div.). By that order, he approved the sale of Air Toronto to Ontario Express Limited
and Frontier Air Limited and he dismissed a motion to approve an offer to purchase Air Toronto
by 922246 Ontario Limited.
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2 It is necessary at the outset to give some background to the dispute. Soundair Corporation
(Soundair) is a corporation engaged in the air transport business. It has three divisions. One of
them is Air Toronto. Air Toronto operates a scheduled airline from Toronto to a number of
mid-sized cities in the United States of America. Its routes serve as feeders (o several of Air
Canada's routes. Pursuant to a connector agreement, Air Canada provides some services to Air
Toronto and benefits from the feeder traffic provided by it. The operational relationship between
Air Canada and Air Toronto is a close one.

3 In the latter part of 1989 and the early part of 1990, Soundair was in financial difficulty.
Soundair has two secured creditors who have an interest in the assets of Air Toronto. The Royal
Bank of Canada (the Royal Bank) is owed at least $65,000,000. The appellants Canadian Pen-
sion Capital Limited and Canadian Insurers Capital Corporation (collectively called CCFL) are
owed approximately $9,500,000. Those creditors will have a deficiency expected to be in excess
of $50,000,000 on the winding-up of Soundair.

4 On April 26, 1990, upon the motion of the Royal Bank, O'Brien J. appointed Ernst &
Young Inc. (the receiver) as receiver of all of the assels, property and undertakings of Soundair.
The order required the receiver to operale Air Toronto and sell it as a going concern. Because of
the close relationship between Air Toronto and Air Canada, it was contemplated that the receiver
would obtain the assistance of Air Canada to operate Air Toronto. The order authorized the re-
ceiver:

(b) to enter into conlractual arrangements with Air Canada to retain a man-
ager or operator, including Air Canada, to manage and operate Air To-
ronto under the supervision of Ernst & Young Inc. until the completion
of the sale of Air Toronto to Air Canada or other person ...

Also because of the close relationship, it was expected that Air Canada would purchase Air To-
ronto. To that end, the order of O'Brien J. authorized the receiver:

(c) tonegotiate and do all things necessary or desirable to complete a sale
of Air Toronto to Air Canada and, if a sale to Air Canada cannot be
completed, to negotiate and sell Air Toronto to another person, subject
to terms and conditions approved by this Court.

5 Over a period of several weeks following that order, negotiations directed towards the sale
of Air Toronto took place between the receiver and Air Canada. Air Canada had an agreement
with the receiver that it would have exclusive negotiating rights during that period. I do not think
it is necessary to review those negotiations, but I note that Air Canada had complete access to all
of the operations of Air Toronto and conducted due diligence examinations. It became thor-
oughly acquainted with every aspect of Air Toronto’s operations.

6 Those negotiations came to an end when an offer made by Air Canada on June 19, 1990,
was considered unsatisfactory by the receiver. The offer was not accepted and lapsed. Having
regard to the tenor of Air Canada's negotiating stance and a lefter sent by its solicitors on July 20,
1990, I think that the receiver was eminently reasonable when it decided that there was no realis-
tic possibility of selling Air Toronto to Air Canada.

7 The receiver then looked elsewhere. Air Toronto's feeder business is very attractive, but it
only has value to a national airline. The receiver concluded reasonably, theyefore, that it was
commercially necessary for one of Canada’s two national airlines to be involved in any sale of
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Air Toronto. Realistically, there were only two possible purchasers whether direct or indirect.
They were Air Canada and Canadian Airlines International.

8 Tt was well known in the air transport industry that Air Toronto was for sale. During the
months following the collapse of the negotiations with Air Canada, the receiver tried unsuccess-
fully to find viable purchasers. In late 1990, the receiver turned to Canadian Airlines Interna-
tional, the only realistic alternative. Negotiations began between them. Those negotiations led to
a letter of intent dated February 11, 1991. On March 6, 1991, the receiver received an offer from
Ontario Express Limited and Frontier Airlines Limited, who are subsidiaries of Canadian Air-
lines International. This offer is called the OEL offer.

9 In the meantime, Air Canada and CCFL were having discussions about making an offer
for the purchase of Air Toronto. They formed 922246 Ontario Limited (922) for the purpose of
purchasing Air Toronto. On March 1, 1991, CCFL wrote to the receiver saying that it proposed
to make an offer. On March 7, 1991, Air Canada and CCFL presented an offer to the receiver in
the name of 922. For convenience, its offers are called the 922 offers.

10 The first 922 offer contained a condition which was unacceptable to the receiver. I will
refer to that condition in more detail later. The receiver declined the 922 offer and on March 8,
1991, accepted the OEL offer. Subsequently, 922 obtained an order allowing it to make a second
offer. It then submitted an offer which was virually identical to that of March 7, 1991, except
that the unacceptable condition had been removed.

11 The proceedings before Rosenberg I. then followed. He approved the sale to OEL and
dismissed a motion for the acceptance of the 922 offer. Before Rosenberg J., and in this court,
both CCFL and the Royal Bank supported the acceptance of the second 922 offer.

12 There are only two issues which must be resolved in this appeal. They are:

(1) Did the receiver act properly when it entered into an agreement to sell
Air Toronto to OEL?

(2) What effect does the support of the 922 offer by the secured creditors
have on the result?

13 I will deal with the two issues separalely.

1. DID THE RECEIVER ACT PROPERLY
IN AGREEING TO SELL TO OEL?

14 Before dealing with that issue there are three general observations which I think I should
make. The first is that the sale of an airline as a going concern is a very complex process. The
best method of selling an airline at the best price is something far removed from the expertise of
a court. When a court appoints a receiver to use its commercial expertise to sell an airline, it is
inescapable that it intends to rely upon the receiver's expertise and not upon its ow1L. Therefore,
the court must place a great deal of confidence in the actions taken and in the opinions formed by
the receiver. It should also assume that the receiver is acting properly unless the contrary is
clearly shown. The second observation is that the court should be reluctant to second-guess, with
the benefit of hindsight, the considered business decisions made by its receiver. The third obser-
vation which I wish to make is that the conduct of the receiver should be reviewed in the light of

the specific mandate given to him by the court.

15 The order of O'Brien I. provided that if the receiver could not complete the sale to Air
Canada that it was "to negotiate and sell Air Toronto to another person”. The court did not say
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how the receiver was to negotiate the sale. It did not say it was to call for bids or conduct an auc-
tion. It told the receiver to negotiate and sell. It obviously intended, because of the unusval na-
ture of the asset being sold, to leave the method of sale substantially in the discretion of the re-
ceiver. I think, therefore, that the court should not review minutely the process of the sale when,
broadly speaking, it appears to the court to be a just process.

16 As did Rosenberg J., I adopt as correct the statement made by Anderson J. in Crown
Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 39 D.L.R. (4th) 526 (H.C.1.), at pp. 92-54 O.R.,
pp- 531-33 D.L.R., of the duties which a court must perform when deciding whether a receiver
who has sold a property acted properly. When he set out the court's duties, he did not put them in
any order of priority, nor do I. I summarize those duties as follows:

1. It should consider whether the receiver has made a sufficient effort to
get the best price and has not acted improvidently.

2. It should consider the interests of all parties.

3. It should consider the efficacy and integrity of the process by which of-
fers are obtained.

4. It should consider whether there has been unfairness in the working out
of the process.

17 I intend to discuss the performance of those duties separately.

1. Did the receiver make a sufficient effort to get the best price and did it act provi-
dently?

18 Having regard to the fact that it was highly unlikely that a commercially viable sale could
be made to anyone but the two national airlines, or to someone supported by either of them, it is
my view that the receiver acted wisely and reasonably when it negotiated only with Air Canada
and Canadian Airlines International. Furthermore, when Air Canada said that it would submit no
further offers and gave the impression that it would not participate further in the receiver's efforts
to sell, the only course reasonably open to the receiver was to negotiate with Canadian Airlines
International. Realistically, there was nowhere else to go but to Canadian Airlines International.
In doing so, it is my opinion that the receiver made sufficient efforts to sell the airline.

19 When the receiver got the OEL offer on March 6, 1991, it was over ten months since it
had been charged with the responsibility of selling Air Toronto. Until then, the receiver had not
received one offer which it thought was acceptable. After substantial efforts to sell the airline
over that period, I find it difficult to think that the receiver acted improvidently in accepting the
only acceptable offer which it had.

20 On March 8, 1991, the date when the receiver accepted the OEL offer, it had only two
offers, the OEL offer which was acceptable, and the 922 offer which contained an unacceptable
condition. I cannot see how the receiver, assuming for the momeat that the price was reasonable,
could have done anything but accept the OEL offer.

21 When deciding whether a receiver had acted providently, the court should examine the
conduct of the receiver in light of the information the receiver had when it agreed to accept an
offer. In this case, the court should look at the receiver's conduct in the light of the information it
had when it made its decision on March 8, 1991. The court should be very cautious before de-
ciding that the receiver's conduct was improvident based upon information which has come to
light after it made its decision. To do so, in my view, would derogate from the mandate to sell
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given to the receiver by the order of O'Brien J. I agree with and adopt what was said by Ander-
son J. in Crown Trust v. Rosenberg, supra, at p. 112 O.R., p. 551 D.LR.:

Its decision was made as a matter of business judgment on the elements
then available to it. It is of the very essence of a receiver's function to make
such judgments and in the making of them to act seriously and responsibly so
as to be prepared to stand behind them.

If the court were to reject the recommendation of the Receiver in any but
the most exceptional circumstances, it would materially diminish and weaken
the role and function of the Receiver both in the perception of reccivers and in
the perception of any others who might have occasion to deal with them. It
would lead to the conclusion that the decision of the Receiver was of little
weight and that the real decision was always made upon the motion for ap-
proval. That would be a consequence susceptible of immensely damaging re-
sults to the disposition of assets by court-appointed receivers.

(Emphasis added)

22 I also agree with and adopt what was said by Macdonald J.A. in Cameron v. Bank of
Nova Scotia (1981), 38 CB.R. (N.S.) 1, 45 N.S.R. (2d) 303 (C.A), at p. 11 C.B.R., p. 314
N.S.R.:

In my opinion if the decision of the receiver to enter into an agreement of
sale, subject to court approval, with respect to certain assets is reasonable and
sound under the circumstances at the time existing it should not be set aside
simply because a later and higher bid is made. To do so would literally create
chaos in the commercial world and receivers and purchasers would never be
sure they had a binding agreement.

(Emphasis added)

23 On March 8, 1991, the receiver had two offers. One was the QEL offer which it consid-
ered satisfactory but which could be withdrawn by OEL at any time before it was accepted. The
receiver also had the 922 offer which contained a condition that was totally unacceptable. It had
no other offers. It was faced with the dilemma of whether it should decline to accept the OEL
offer and run the risk of it being withdrawn, in the hope that an acceptable offer would be forth-
coming from 922. An affidavit filed by the president of the receiver describes the dilemma which
the receiver faced, and the judgment made in the light of that dilemma:

24.  An asset purchase agreement was received by Emst & Young on March
7, 1991 which was dated March 6, 1991. This agreement was received
from CCFL in respect of their offer to purchase the assets and under-
taking of Air Toronto. Apart from financial considerations, which will
be considered in a subsequent affidavit, the Receiver determined that it
would not be prudent to delay acceptance of the OEL agreement to ne-
gotiate a highly uncertain arrangement with Air Canada and CCFL. Air
Canada had the benefit of an "exclusive” in negotiations for Air Toronto
and had clearly indicated its intention to take itself out of the running

LRI
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while ensuring that no other party could seek to purchase Air Toronto
and maintain the Air Canada connector arrangement vital to its survival,
The CCFL offer represented a radical reversal of this position by Air
Canada at the eleventh hour. However, it contained a significant number
of conditions to closing which were entirely beyond the control of the
Receiver. As well, the CCFL offer came less than 24 hours before sign-
ing of the agreement with OEL which had been negotiated over a period
of months, at great time and expense.

(Emphasis added)
1 am convinced that the decision made was a sound one in the
circumstances faced by the receiver on March 8, 1991.

24 I now turn to consider whether the price contained in the OEL offer was one which it was
provident to accept. At the outset, I think that the fact that the OEL offer was the only acceptable
one available to the receiver on March 8, 1991, after ten months of trying to sell the airline, is
strong evidence that the price in it was reasonable. In a deteriorating economy, I doubt that it
would have been wise to wait any longer.

25 I mentioned earlier that, pursuant to an order, 922 was permitted to present a second of-
fer. During the hearing of the appeal, counsel compared at great length the price contained in the
second 922 offer with the price contained in the QEL offer. Counsel put forth various hypotheses
supporting their contentions that one offer was better than the other.

26 It is my opinion that the price contained in the 922 offer is relevant only if it shows that
the price obtained by the Receiver in the OEL offer was not a reasonable one. In Crown Trust v.
Rosenberg, supra, Anderson J., at p. 113 O.R,, p. 551 D.L.R., discussed the comparison of offers
in the following way:

No doubt, as the cases have indicated, situations might arise where the dispar-
ity was so great as to call in question the adequacy of the mechanism which
had produced the offers. It is not so here, and in my view that is substantially
an end of the matter.

27 In two judgments, Saunders J. considered the circumstances in which an offer submitted
after the receiver had agreed to a sale should be considered by the court. The first is Re Selkirk
(1986), 58 C.B.R. (N.S.) 245 (Ont. Bkcy.), at p. 247:

If, for example, in this case there had been a second offer of a substantially
higher amount, then the court would have to take that offer into consideration
in assessing whether the receiver had properly carried out his function of en-
deavouring to obtain the best price for the property.

28 The second is Re Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S8.) 237 (Ont.
Bkcy.), at p. 243:

If a substantially higher bid tums up at the approval stage, the court should
consider it. Such a bid may indicate, for example, that the trustee has not
properly carried out its duty to endeavour to obtain the best price for the es-
tate.
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29 In Re Selkirk (1987), 64 C.B.R. (N.S.) 140 (Ont. Bkcy.), at p. 142, McRae J. expressed a
similar view:

The court will not lightly withhold approval of a sale by the receiver, par-
ticularly in a case such as this where the receiver is given rather wide discre-
tionary authority as per the order of Mr. Justice Trainor and, of course, where
the receiver is an officer of this court. Only in a case where there seems to be
some unfaimess in the process of the sale or where there are substantially
higher offers which would tend to show that the sale was improvident will the
court withhold approval. It is important that the court recognize the commer-
cial exigencics that would flow if prospective purchasers are allowed to wait
until the sale is in court for approval before submitling their final offer. This is
something that must be discouraged.

(Emphasis added)

30 What those cases show is that the prices in other offers have relevance only if they show
that the price contained in the offer accepted by the receiver was so unreasonably low as to
demonstrate that the receiver was improvident in accepting it. I am of the opinion, therefore, that
if they do not tend to show that the receiver was improvident, they should not be considered
upon a motion to confirm a sale recommended by a court-appointed receiver. If they were, the
process would be changed from a sale by a receiver, subject to court approval, into an auction
conducted by the court at the time approval is sought. In my opinion, the latter course is unfair to
the person who has entered bona fide into an agreement with the receiver, can only lead to chaos,
and must be discouraged.

n If, however, the subsequent offer is so substantially higher than the sale recommended by
the receiver, then it may be that the receiver has not conducted the sale properly. In such circum-
stances, the court would be justified itself in entering into the sale process by considering com-
petitive bids. However, I think that that process should be entered into only if the court is satis-
fied that the receiver has not properly conducted the sale which it has recommended to the court.

32 It is necessary to consider the two offers. Rosenberg J. held that the 922 offer was
slightly better or marginally better than the OEL offer. He concluded that the difference in the
two offers did not show that the sale process adopted by the receiver was inadequate or irnprovi-
dent.

33 Counsel for the appellants complained about the manner in which Rosenberg J. con-
ducted the hearing of the motion to confirm the OEL sale. The complaint was, that when they
began to discuss a comparison of the two offers, Rosenberg J. said that he considered the 922
offer to be better than the OEL offer. Counsel said that when that comment was made, they did
not think it necessary to argue further the question of the difference in value between the two of-
fers. They complain that the finding that the 922 offer was only marginally better or slightly bet-
ter than the OEL offer was made without them having had the opportunity to argue that the 922
offer was substantially better or significantly better than the OEL offer. I cannot understand how
counsel could have thought that by expressing the opinion that the 922 offer was better,
Rosenberg J. was saying that it was a significantly or substantially better one. Nor can I compre-
hend how counsel took the comment to mean that they were foreclosed from arguing that the of-
fer was significantly or substantially better. If there was some misunderstanding on the part of
counsel, it should have been raised before Rosenberg J. at the time. I am sure that if it had been,
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the misunderstanding would have been cleared up quickly. Nevertheless, this court permitted
extensive argument dealing with the comparison of the two offers.

34 The 922 offer provided for $6,000,000 cash to be paid on closing with a royalty based

- upon a percentage of Air Toronto profits over a period of five years up to a maximum of
$3,000,000. The OEL offer provided for a payment of $2,000,000 on closing with a royalty paid
On gross revenues over a five-year period. In the short term, the 922 offer is obviously better be-
cause there is substantially more cash up front. The chances of future returns are substantially
greater in the OEL offer because royalties are paid on gross revenues while the royalties under
the 922 oifer are paid only on profits. There is an element of risk involved in each offer.

35 The receiver studied the two offers. It compared them and took into account the risks, the
advantages and the disadvantages of each. It considered the appropriate contingencies. It is not
necessary to outline the factors which were taken into account by the receiver because the man-
ager of its insolvency practice filed an affidavit outlining the considerations which were weighed
in its evaluation of the two offers. They seem to me to be reasonable ones. That affidavit con-
cluded with the following paragraph:

24.  On the basis of these considerations the Receiver has approved the OEL
offer and has concluded that it represents the achievement of the highest
possible value at this time for the Air Toronto division of SoundAir.

36 The court appointed the receiver to conduct the sale of Air Toronto and entrusted it with
the responsibility of deciding what is the best offer. I put great weight upon the opinion of the
receiver. It swore to the court which appointed it that the OEL offer represents the achievement
of the highest possible value at this lime for Air Toronto. I have not been convinced that the re-
ceiver was wrong when he made that assessment. I am, therefore, of the opinion that the 922 of-
fer does not demonstrate any failure upon the part of the receiver to act properly and providently.

37 It follows that if Rosenberg J. was correct when he found that the 922 offer was in fact
better, I agree with him that it could only have been slightly or marginally better. The 922 offer
does not lead to an inference that the disposition strategy of the receiver was inadequate, unsuc-
cessful or improvident, nor that the price was unreasonable.

38 1 am, therefore, of the opinion that the receiver made a sufficient effort to get the best
price and has not acted improvidently.

2. Consideration of the interests of all parties

39 It is well established that the primary interest is that of the creditors of the debtor: see
Crown Trust Co. v. Rosenberg, supra, and Re Selkirk (1986, Saunders 1.), supra. However, as
Saunders J. pointed out in Re Beauty Counsellors, supra, al p. 244 C.B.R., "it is not the only or
overriding consideration".

40 In my opinion, there are other persons whose interests require consideration. In an ap-
propriate case, the interests of the debtor must be taken into account. I think also, in a case such
as this, where a purchaser has bargained at some length and doubtless at considerable expense
with the receiver, the interests of the purchaser ought to be taken into account. While it is not ex-
plicitly stated in such cases as Crown Trust Co. v. Rosenberg, supra, Re Selkirk (1986, Saunders
J.}, supra, Re Beauty Counsellors, supra, Re Selkirk (1987, McRae 1.}, supra, and Cameron, su-
pra, I think they clearly imply that the intcrests of a person who has negotiated an agreement
with a court-appointed receiver are very impoxrtant.
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41 In this case, the interests of all parties who would have an interest in the process were
considered by the receiver and by Rosenberg J.

3. Consideration of the efficacy and integrity of the process by which the offer was
obtained

42 While it is accepted that the primary concem of receiver is the protecting of the inter-
ests of the creditors, there is a secondary but very important consideration and that is the integ-

ity of the process by which the sale is effected. This is particularly so in the case of a sale of
such a unique asset as an airline as a going concem.

43 The importance of a court protecting the integrity of the process has been stated in a
number of cases. First, I refer to Re Selkirk (1986), supra, where Saunders J. said at p. 246
CB.R.:

In dealing with the request for approval, the court has to be concerned pri-
marily with protecting the interest of the creditors of the former bankrupt. A
secondary but important consideration is (hat the process under which the sale
agreement is arrived at should be consistent with commercial efficacy and in-
tegrty.

In that connection I adopt the principles stated by Macdonald J.A. of the
Nova Scotia Supreme Court (Appeal Division) in Cameron v. Bank of N.S.
(1981), 38 C.B.R. (N.5.) 1,45 N.SR. (2d) 303, 86 A.P.R. 303 (C.A.), where
he said at p. 11:

In my opinion if the decision of the receiver to enter into an agreement of
sale, subject to court approval, with respect to certain assets is reasonable and
sound under the circumstances at the time existing it should not be set aside
simply because a later and higher bid is made. To do so would literally create
chaos in the commercial world and receivers and purchasers would never be
sure they had a finding agreement. On the contrary, they would know that
other bids could be received and considered up until the application for court
approval is heard -- this would be an intolerable situation.

While those remarks may have been made in the context of a bidding situation
rather than a private sale, I consider them to be equally applicable to a nego-
tiation process leading to a private sale. Where the court is concerned with the
disposition of property, the purpose of appointing a receiver is to have the re-
ceiver do the work that the court would otherwise have to do.

44 In Salima Investments Ltd. v. Bank of Montreal (1985), 41 Alta. L.R. (2d) 58, 21 D.LR.
(4th) 473 (C.A.), at p. 61 Alta. L.R., p. 476 D.L.R., the Alberta Court of Appeal said that sale by
tender is not necessarily the best way to sell a business as an ongoing concern. It went on 1o say
that when some other method is used which is provident, the court should not undermine the
process by refusing to confirm the sale.

45 Finally, I refer to the rcasoning of Anderson J. in Crown Trust Co. v. Rosenberg, supra,
atp. 124 O.R., pp. 562-63 D.LR.:
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While every proper effort must always be made to assure maximum recov-
ery consistent with the limitations inherent in the process, no method has yet
been devised to entirely eliminate those limitations or to avoid their conse-
quences. Certainly it is not to be found in loosening the entire foundation of
the system. Thus to compare the results of the process jn this case with what
might have been recovered in some other set of circumstances is neither logi-
cal nor practical.

{Emphasis added)

46 It is my opinton that the court must exercise extreme caution before it interferes with the
process adopted by a receiver to sell an unusual asset. It is important that prospective purchasers
know that, if they are acting in good faith, bargain seriously with a receiver and enter into an
agreement with it, a court will not lightly interfere with the commercial judgment of the receiver
1o sell the asset to them.

47 Before this court, counsel for those opposing the confirmation of the sale to OEL sug-
gested many different ways in which the receiver could have conducted the process other than
the way which he did. However, the evidence does not convince me that the receiver used an
improper method of attempting to sell the airline. The answer to those submissions is found in
the comment of Anderson J. in Crown Trust Co. v. Rosenberg, supra, at p. 109 O.R,, p. 548
D.L.R.:

The court ought not to sit as on appeal from the decision of the Receiver, re-
viewing in minute detail every element of the process by which the decision is
reached. To do so would be a futile and duplicitous exercise.

48 Tt would be a futile and duplicitous exercise for this court to examine in minute detail all
of the circumstances leading up to the acceptance of the OEL offer. Having considered the proc-
ess adopted by the receiver, it is my opinion that the process adopted was a reasonable and pru-
dent one.

4,  'Was there unfairness in the process?

49 As a general rule, I do not think it appropriate for the court to go into the minutia of the
process or of the selling strategy adopted by the receiver. However, the court has a responsibility
to decide whether the process was fair. The only part of this process which I could find that
might give even a superficial impression of unfairness is the failure of the receiver to give an of-
fering memorandum to those who expressed an interest in the purchase of Air Toronto.

50 I will outline the circumstances which relate to the allegation that the receiver was unfair
in failing to provide an offering memorandum. In the latter part of 1990, as part of its selling
strategy, the receiver was in the process of preparing an offering memorandum to give to persons
who expressed an interest in the purchase of Air Toronto. The offering memorandurm got as far
as draft form, but was never released to anyone, although a copy of the draft eventually got into
the hands of CCEL before it submitted the first 922 offer on March 7, 1991. A copy of the offer-
ing memorandum forms part of the record and it seems to me to be little more than puffery,
without any hard information which a sophisticated purchaser would require in order to make a
serious bid.

[SLUNP T 4 AT
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51 The offering memorandum had not been completed by February 11, 1991. On that date,
the receiver entered into the letter of intent to negotiate with OEL. The letter of intent contained
a provision that during its currency the receiver would not negotiate with any other party. The
letter of intent was renewed from time to time until the OEL. offer was received on March 6,
1991.

52 The receiver did not proceed with the offering memorandum because to do so would vio-
late the spirit, if not the letter, of its letter of intent with OEL.

53 I do not think that the conduct of the receiver shows any unfairness towards 922, When I
speak of 922, I do so in the context that Air Canada and CCFL are identified with it. I start by
saying that the receiver acted reasonably when it entered into exclusive negotiations with OEL. I
find it strange that a company, with which Air Canada is closely and intirately involved, would
say that it was unfair for the recciver to enter into a time-limited agreement to negotiate exclu-
sively with OEL. Thal is preciscly the arrangement which Air Canada insisted upon when it ne-
gotiated with (he receiver in the spring and surnmer of 1990. If it was not unfair for Air Canada
to have such an agreement, I do not understand why it was unfair for OEL to have a similar one.
In fact, both Air Canada and OEL in its tumn were acting reasonably when they required exclu-
sive negotiating rights to prevent their negotiations from being used as a bargaining lever with
other potential purchasers. The fact that Air Canada insisted upon an exclusive negotiating right
while it was negotiating with the receiver demonstrates the commercial efficacy of OEL being
given the same right during its negotiations with the receiver. I see no unfaimess on the part of
the receiver when it honoured its letter of intent with OEL by not releasing the offering memo-
randum during the negotiations with OEL.

54 Moreover, I am not prepared top find that 922 was in any way prejudiced by the fact that
it did not have an offering memorandum. It made an offer on March 7, 1991, which it contends
to this day was a better offer than that of OEL. 922 has not convinced me that if it had an offer-
ing memorandum its offer would have been any different or any better than it actually was. The
fatal problem with the first 922 offer was that it contained a condition which was completely un-
acceptable to the receiver. The receiver properly, in my opinion, rejected the offer out of hand
because of that condition. That condition did not relate to any information which could have
conceivably been in an offering memorandum prepared by the receiver. It was about the resolu- :
tion of a disputc between CCFL and the Royal Bank, something the receiver knew nothing i
about.

55 Further evidence of the lack of prejudice which the absence of an offering memorandum .
has caused 922 is found in CCFL's stance before this court. During argument, its counsel sug-
gested, as a possible resolution of this appeal, that this court should call for new bids, evaluate
them and then order a sale to the party who put in the better bid. In such a case, counsel for
CCFL said that 922 would be prepared to bid within seven days of the court's decision. 1 would
have thought that, if there were anything to CCFL's suggestion that the failure to provide an of-
fering memorandum was unfair to 922, it would have told the court that it needed more informa-
tion before it would be able to make a bid.

56 I amn satisfied that Air Canada and CCFL have, and at all times had, all of the inforration
which they would have needed to make what to them would be a commercially viable offer to
the receiver. I think that an offering memorandum was of no commercial consequence to them,
but the absence of one has since become a valuable tactical weapon.
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57 It is my opinion that there is no convincing proof that if an offering memorandum had
been widely distributed among persons qualified to have purchased Air Toronto, a viable offer
would have come forth from a party other than 922 or OEL. Therefore, the failure to provide an
offering memorandum was neither unfair nor did it prejudice the obtaining of a better price on
March 8, 1991, than that contained in the OEL offer. I would not give effect to the contention
that the process adopted by the receiver was an unfair one.

58 There are two statements by Anderson J. contained in Crown Trust Co. v. Rosenberg,
supra, which I adopt as my own. The first is at p. 109 O.R., p. 543 D.L.R.

The court should not proceed against the recommendations of its Receiver
except in special circumstances and where the necessity and propriety of do-
ing so are plain. Any other rule or approach would emasculate the role of the
Receiver and make it almost inevitable that the final negotiation of every sale
would take place on the motion for approval.

The second is at p. 111 O.R., p. 550 DLE.

It is equally clear, in my view, though perhaps not so clearly enunciated,
that it is only in an exceptional case that the court will intervene and proceed
contrary to the Receiver's recommendations if satisfied, as I am, that the Re-
ceiver has acted reasonably, prudently and fairly and not arbitrarily.

In this case the receiver acted reasonably, prudently, fairly and not arbitrarily. T am of the opin-
ion, therefore, that the process adopted by the receiver in reaching an agreement was a just one.

59 In his reasons for judgment, after discussing the circumstances leading to the 922 offer,
Rosenberg J. said this [at p. 31 of the reasons]:

They created a situation as of March 8, where the receiver was faced with two
offers, one of which was in acceptable form and one of which could not pos-
sibly be accepted in its present form. The receiver acted appropriately in ac-
cepting the OEL offer.

I agree.

60  The receiver made proper and sufficient efforts to get the best price that it could for the
assets of Air Toronto. It adopted a reasonable and effective process to sell the airline which was
fair to all persons who might be interested in purchasing it. It is my opinion, therefore, that the
receiver properly carried out the mandate which was given to it by the order of O'Brien J. It fol-
lows that Rosenberg J. was correct when he confirmed the sale to OEL.

. THE EFFECT OF THE SUPPORT OF THE 922 OFFER BY
THE TWO SECURED CREDITORS

61 As I noted earlier, the 922 offer was supported before Rosenberg J., and in this court, by
CCFL and by the Royal Bank, the two secured creditors. It was argued that, because the interests
of the creditors are primary, the court ought to give effect to their wish that the 922 offer be ac-
cepted. I would not accede to that sug gestion for two reasons.

62 The first rcason is related to the fact that the creditors chose to have a receiver appointed
by the court. It was open to them to appoint a private receiver pursuant to the anthority of their
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security documents. Had they done so, then they would have had control of the process and
could have sold Air Toronto to whom they wished. However, acting privately and controlling the
process involves some risks. The appointment of a receiver by the court insulates Lhe creditors
from those risks. But insulation from those risks carries with it the loss of control over the proc-
ess of disposition of the assets. As I have attempted to explain in these reasons, when a receiver's
sale is before the court for confirmation the only issues are the propriety of the conduct of the
receiver and whether it acted providently. The function of the court at that stage is not to step in
and do the receiver’s work or change the sale strategy adopted by the receiver. Creditors who
asked the court to appoinl a receiver to dispose of assets should not be allowed to take over con-
trol of the process by the simple expedient of supporting another purchaser if they do not agree
with the sale made by the receiver. That would take away all respect for the process of sale by a
court-appointed receiver.

63 There can be no doubt that the interests of the creditor are an important consideration in
determining whether the receiver has properly conducted a sale. The opinion of the creditors as
to which offer ought to be accepted is something to be taken into account. But, if the court de- %
cides that the receiver has acted properly and providently, those views are not necessarily deter-

minative. Becausce, in this case, the receiver acted properly and providently, I do not think that

the views of the creditors should override the considered judgment of the receiver.

64 The second reason is that, in the particular circumstances of this case, I do not think the

support of CCFL and the Royal Bank of the 922 offer is entitled to any weight. The support ;
given by CCFL can be dealt with summarily. It is a co-owner of 922. It is hardly surprising and

not very impressive to hear that it supports the offer which it is making for the debtors’ assets.

63 The support by the Royal Bank requires more consideration and involves some reference
to the circumstances. On March 6, 1991, when the first 922 offer was made, there was in exis-
tence an interlender agreement between the Royal Bank and CCFL. That agreement dealt with
the share of the proceeds of the sale of Air Toronto which each creditor would receive. At the
time, a dispute between the Royal Bank and CCFL about the interpretation of that agreement was
pending in the courts. The unacceptable condition in the first 922 offer related to the settlement
of the interlender dispute. The condition required that the dispute be resolved in a way which
would substantially favour CCFL. It required that CCFL reccive $3,375,000 of the $6,000,000
cash paymenl and the balance, including the royalties, if any, be paid to the Royal Bank. The
Royal Bank did not agree with that split of the sale proceeds.

66 On April 5, 1991, the Royal Bank and CCFL agreed to settle the interlender dispute. The
settlement was that if the 922 offer was accepted by the court, CCFL would receive only
$1,000,000 and the Royal Bank would receive $5,000,000 plus any royalties which might be
paid. It was only in consideration of that settlement that the Royal Bank agreed to support the
922 offer.

67 The Royal Bank's support of the 922 offer is so affected by the very substantial benefit * -'
which it wanted to obtain from the settlement of the interlender dispute that, in my opinion, its !
support is devoid of any objectivity. I think it has no weight. '

68 While there may be circumstances where the unanimous support by the creditors of a
particular offer could conceivably override the proper and provident conduct of a sale by a re-
ceiver, I do not think that this is such a case. This is a case where the receiver has acted properly
and in a provident way. It would make a mockery out of the judicial process, under which a
mandate was given to this receiver to sell this airline, if the support by these creditors of the 922
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offer were permilled to carry the day. I give no weight to the support which they give to the 922
offer.

69 In its factum, the receiver pointed out that, because of greater liabilities imposed upon
private receivers by various statutes such as the Employment Standards Act, R.5.0. 1980, c. 137,
and the Environmental Protection Act, R.S.0. 1980, c. 141, it is likely that more and more the
courts will be asked to appoint receivers in insolvencies. In those circumstances, I think that
creditors who ask for court-appointed receivers and business people who choose to deal with
those receivers should know that if those receivers act properly and providently their decisions
and judgments will be given great weight by the courts who appoint them. I have decided this
appeal in the way I have in order to assure business people who deal with court-appointed re-
cejvers that they can have confidence that an agreement which they make with a court-appointed
receiver will be far more than a platform upon which others may bargain at the court approval
stage. I think that persons who enter into agreements with court-appointed receivers, following a
disposition procedure that is appropriate given the nature of the assets involved, should expect
that their bargain will be confirmed by the court.

70 The process is very important. It should be carefully protected so that the ability of
court-appointed receivers to negotiate the best price possible is strengthened and supported. Be-
cause this receiver acted properly and providently in entering into the OEL agreement, I am of
the opinion that Rosenberg J. was right when he approved the sale to OEL and dismissed the
motion to approve the 922 offer.

71 I would, accordingly, dismiss the appeal. I would award the receiver, OEL and Frontier
Alrlines Limited their costs out of the Soundair estate, those of the receiver on a solicitor-and-
client scale. T would make no order as to the costs of any of the other parties or interveners.

72 MCKINLAY }.A. (concurring in the result):-- I agree with Galligan J.A. in result, but
wish to emphasize that I do so on the basis that the undertaking being sold in this case was of a
very special and unusual nature. It is most important that the integrity of procedures followed by
court-appointed receivers be protected in the interests of both commercial morality and the future
confidence of business persons in their dealings with receivers. Consequently, in all cases, the
court should carefully scrutinize the procedure followed by the receiver to determine whether it
satisfies the tests set out by Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d)
87,39 D.L.R. (4th) 526 (H.C.J.). While the procedure carried out by the receiver in this case, as
described by Galligan J.A., was appropriate, given the unfolding of events and the unique nature
of the assets involved, it is not a procedure that is likely to be appropriate in many receivership
sales.

73 1 should like to add that where there is a small number of creditors who are the only par-
ties with a real interest in the proceeds of the sale (i.e., where it is clear that the highest price at-
tainable would result in recovery so low that no other creditors, shareholders, guarantors, etc.,
could possibly benefit therefrom), the wishes of the interested creditors should be very seriously
considered by the receiver. It is true, as Galligan J.A. points out, that in seeking the court ap-
pointment of a receiver, the moving parties also seek the protection of the court in carrying out
the receiver's functions. However, it is also true that in utilizing the court process the moving
parties have opencd the whole process to detailed scrutiny by all involved, and have probably
added significantly to their costs and consequent shortfall as a result of so doing. The adoption of
the court process should in no way diminish the rights of any party, and most certainly not the
rights of the only parties with a real interest. Where a receiver asks for court approval of a sale
which is opposed by the only parties in interest, the court should scrutinize with great care the

]
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procedure followed by the receiver. I agree with Galligan J.A. that in this case that was done. I
am satisfied that the rights of all parties were properly considered by the receiver, by the leamed
motions court judge, and by Galligan J.A.

74 GOODMAN J.A. (dissenting):— I have had the opportunity of reading the reasons for
judgment herein of Galligan and McKinlay JJ.A. Respectfully, I am unable to agree with their
conclusion.

75 The case at bar is an exceptional one in the sense that upon the application made for ap-
proval of the sale of the assets of Air Toronto two competing offers were placed before
Rosenberg J. Those two offers were that of Frontier Airlines Ltd. and Ontario Express Limited
(OEL) and that of 922246 Ontario Limited (922), a company incorporated for the purpose of ac-
quiring Air Toronto. Its shares were owned equally by Canadian Pension Capital Limited and
Canadian Insurcrs Capital Corporation (collectively CCFL) and Air Canada. It was conceded by
all parties to these proceedings that the only persons who had any interest in the proceeds of the
sale were two secured creditors, viz., CCFL and the Royal Bank of Canada (the Bank). Those
two creditors were unanimous in their position that they desired the court to approve the sale to
922. We were not referred to nor am I aware of any case where a court has refused to abide by
the unanimous wishes of the only interested creditors for the approval of a specific offer made in
receivership proceedings.

76 In British Columbia Development Corp. v. Spun Cast Industries Inc. (1977), 5 B.C.L.R.
94, 26 C.B.R. (N.S.) 28 (§.C.), Berger J. said at p. 95 B.CL.R., p. 30 CB.R.:

Here all of those with a financial stake in the plant have joined in seeking
the court's approval of the sale to Fincas. This court does not having a roving
commission to decide what is best for investors and businessmen when they
have agreed among themselves what course of action they should follow. It is
their money.

77 I agree with that statement. It is particularly apt to this case. The two secured credifors
will suffer a shortfall of approximately $50,000,000. They have a tremendous interest in the sale
of assets which form part of their security. I agree with the finding of Rosenberg J., Gen. Div.,
May 1, 1991, that the offer of 922 is superior to that of OEL. He concluded that the 922 offer is
marginally superior. If by that he meant that mathematically it was likely to provide slightly
more in the way of proceeds it is difficult to take issue with that finding. If on the other hand he
meant that having regard to all considerations it was only marginally superior, I cannot agree. He
said in his reasons [pp. 17-18]:

I have come to the conclusion that knowledgeable creditors such as the
Royal Bank would prefer the 922 offer even if the other factors influencing
their decision were not present. No matter what adjustments had to be made,
the 922 offer results in more cash immediately. Creditors facing the type of
loss the Royal Bank is taking in this case would not be anxious to rely on con-
tingencies especially in the present circumstances surrounding the airline in-
dustry.

78 [ agree with that statement completely. It is apparent that the difference between the two
offers insofar as cash on closing is concerned amounts to approximately $3,000,000 to
$4,000,000. The Bank submitted that it did not wish to gamble any further with respect to its in-
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vestment and that the acceptance and court approval of the OEL offer, in effect, supplanted its
position as a secured creditor with respect to the amount owing over and above the down pay-
ment and placed it in the position of a joint enlrepreneur but one with no control. This resuits
from the fact that the OEL offer did not provide for any security for any funds which might be
forthcoming over and above the initial downpayment on closing.

70 In Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303
(C.A)), Hart J.A., speaking for the majority of the court, said at p. 10 C.B.R., p. 312 N.S.R.:

Here we arc dealing with a receiver appointed at the instance of one major
creditor, who chose to insert in the contract of sale a provision making it sub-
ject to the approval of the court. This, in my opinion, shows an intention on
behalf of the parties to invoke the normal equitable doctrines which place the
court in the position of looking to the interests of all persons concemned before
giving its blessing to a particular transaction submitted for approval. In-these
circumstances the court would not consider itself bound by the contract en-
tered into in good faith by the receiver but would have to iook to the broader
picture to see that the contract was for the benefit of the creditors as a whole.
When there was evidence that a higher price was readily available for the
property the chambers judge was, in my opinion, justified in exercising his
discretion as he did. Otherwise he could have deprived the creditors of a sub-
stantial sum of money.

80 This statement is apposite to the circumstances of the case at bar. I hasten to add that in
my opinion it is not only price which is to be considered in the exercise of the judge's discretion.
It may very well be, as I believe to be so in this case, that the amount of cash is the most impor-
tant element in determining which of the two offers is for the benefit and in the best interest of

the creditors.

31 1t is my view, and the statement of Hart J.A. is consistent therewith, that the fact thata
creditor has requested an order of the court appointing a receiver does not in any way diminish or
derogate from his right to obtain the maximum benefit to be derived from any disposition of the
debtor's assets. I agree completely with the views expressed by McKinlay J A in that regard in

her reasons.

82 It is my further view that any negotiations which took place between the only two inter-
ested creditors in deciding to support the approval of the 922 offer were not relevant to the de-
tenmination by the presiding judge of the issues involved in the motion for approval of either one
of the two offers nor are they relevant in determining the outcome of this appeal. It is sufficient
that the two creditors have decided unanimously what is in their best interest and the appeal must
be considered in the light of that decision. It so happens, however, that there is ample evidence to
support their conclusion that the approval of the 922 offer is in their best interests.

83 I am satisfied that the interests of the creditors are the prime consideration for both the
receiver and the court. In Re Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237
(Ont. Bkcy.) Saunders J. said at p. 243:

This does niot mean that a court should ignore a new and higher bid made
after acceptance where therc has been no unfaimess in the process. The inter-
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ests of the creditors, while not the only consideration, are the prime considera-
tion.

84 I agree with that statement of the law. In Re Selkirk (1986), 58 C.B.R. (N.5.) 245 (Ont.
Bkcey.) Saunders J. heard an application for court approval for the sale by the shenff of real
property in bankruptcy proceedings. The sheriff had been previously ordered to list the property
for sale subject to approval of the court. Saunders J. said at p. 246 C.B.R.:

B S s

In dealing with the request for approval, the court has to be concerned pri-
marily with protecting the interests of the creditors of the former bankrupt, A
secondary but important consideration is that the process under which the sale
agreement is arrived at should be consistent with the commercial efficacy and
integrity.

85 I am in agreement with that statement as a matter of general principle. Saunders J. further
stated that he adopted the principles stated by Macdonald J.A. in Cameron, supra, at pp. 92-94
O.R., pp. 531-33 D.L.R., quoted by Galligan J.A. in his reasons. In Cameron, the remarks of
Macdonald J.A. related to situations involving the calling of bids and fixing a time limit for the
making of such bids. In those circumstances the process is so clear as a matter of commercial
practice that an interference by the court in such process might have a deleterious effect on the
efficacy of receivership proceedings in other cases. But Macdonald J.A. recognized that even in
bid or tender cases where the offeror for whose bid approval is songht has complied with all re-
quirements a court might not approve the agreement of purchase and sale entered into by the re-
ceiver. He said at pp. 11-12 C.B.R,, p. 314 N.S.R.:

There are, of course, many reasons why a court might not approve an
agreement of purchase and sale, viz., where the offer accepted is so low in re-
lation to the appraised value as to be unrealistic; or, where the circumstances
indicate that insufficient time was allowed for the making of bids or that in-
adequate notice of sale by bid was given (where the receiver sells property by
the bid method); or, where it can be said that the proposed sale is not in the
best interest of either the creditors or the owner. Court approval must involve
the delicate balancing of competing interests and not simply a consideration of
the interests of the creditors.

e beetn

86 The deficiency in the present case is so large that there has been no suggestion of a com-
peting interest between the owner and the creditors.

87 I agree that the same reasoning may apply to a negotiation process leading to a private
sale but the procedure and process applicable to private sales of a wide variety of businesses and
undertakings with the multiplicity of individual considerations applicable and perhaps peculiar to
the particular business is not so clearly established that a departure by the court from the process
adopted by the receiver in a particular case will result in commercial chaos to the detriment of
future receivership proceedings. Each case must be decided on ils own merits and it is necessary
to consider the process used by the receiver in the present proceedings and to determine whether
it was unfair, improvident or inadequate.

88 It is important to note at the outset that Rosenberg J. made the following statement in his
reasons [p. 15]:

e uams e
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On March 8, 1991 the trustee accepted the OEL offer subject to court ap-
proval. The receiver at that time had no other offer before it that was in final
form or could possibly be accepted. The receiver had at the time the knowl-
edge that Air Canada with CCFL had not bargained in good faith and had not
fulfilled the promise of its letter of March 1. The receiver was justified in as-
suming that Air Canada and CCFL's offer was a long way from being in an
acceptable form and that Air Canada and CCFL's objective was to interrupt
the finalizing of the OEL agreement and to retain as long as possible the Air
Toronlo connector traffic flowing into Terminal 2 for the benefit of Air Can-
ada,

89 In my opinion there was no evidence before him or before this court to indicate that Air
Canada with CCFL had not bargained in good faith and that the receiver had knowledge of such
lack of good faith. Indeed, on this appeal, counsel for the receiver stated that he was not alleging
Air Canada and CCFL had not bargained in good faith. Air Canada had frankly stated at the time
that it had made its offer to purchase which was eventually refused by the receiver that it would
not become involved in an "auction" to purchase the undertaking of Air Canada and that, al-
though it would fulfil its contractual obligations to provide connecting services to Air Toronto, it
would do no more than il was legally required to do insofar as facilitating the purchase of Air
Toronto by any other person. In so doing Air Canada may have been playing "hard ball" as its
behaviour was characterized by some of the counsel for opposing parties. It was nevertheless
merely openly asserting its legal position as it was entitled to do.

9290 Furthermore there was no evidence before Rosenberg I. or this court that the receiver had
assumed that Air Canada and CCFL's objective in making an offer was to interrupt the finalizing
of the OEL agreement and to retain as long as possible the Air Toronto connector traffic flowing
into Terminal 2 for the benefit of Air Canada. Indeed, there was no evidence to support such an
assumption in any event although it is clear that 922 and through it CCFL and Air Canada were
endeavouring to present an offer to purchase which would be accepted and/or approved by the
court in preference to the offer made by OEL.

i | To the extent that approval of the OEL agreement by Rosenberg J. was based on the al-
leged lack of good faith in bargaining and improper motivation with respect to connector traffic
on the part of Air Canada and CCFL, it cannot be supported.

92 I would also point out that, rather than saying there was no other offer before it that was
final in form, it would have been more accurate to have said that there was no unconditional of-
fer before it.

93 In considering the material and evidence placed before the court I am satisfied that the
receiver was at all times acting in good faith. I have reached the conclusion, however, that the
process which he used was unfair insofar as 922 is concerned and improvident insofar as the two
secured creditors are concemed.

94 Air Canada had been negotiating with Soundair Corporation for the purchase from it of
Air Toronto for a considerable period of time prior to the appointment of a receiver by the court.
It had given a letter of intent indicating a prospective sale price of $18,000,000. After the ap-
pointment of the receiver, by agreement dated April 30, 1990, Air Canada continued its negotia-
tions for the purchase of Air Toronto with the receiver. Although this agreement contained a
clause which provided that the receiver "shall not negotiate for the sale ... of Air Toronto with
any person except Air Canada", it further provided that the receiver would not be in breach of
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that provision merely by receiving unsolicited offers for all or any of the assets of Air Toronto.
In addition, the agreement, which had a term commencing on April 30, 1990, could be termi-
nated on the fifth business day following the delivery of a written notice of termination by one
party to the other. I point out this provision merely to indicate that the exclusivity privilege ex-
tended by the Receiver to Air Canada was of short duration at the receiver's option.

95 As a result of due diligence investigations carried out by Air Canada during the month of
April, May and June of 1990, Air Canada reduced its offer to 8.1 million dollars conditional
upon there being $4,000,000 in tangible assets. The offer was made on June 14, 1990 and was
open for acceplance until June 29, 1990.

96 By amending agreement dated June 19, 1990 the receiver was released from its covenant
to refrain from negotiating for the sale of the Air Toronto business and assets to any person other
than Air Canada. By virtue of this amending agreement the receiver had put itself in the position
of having a firm offer in hand with the right to negotiate and accept offers from other persons.
Air Canada in these circumstances was in the subservient position. The receiver, in the exercise
of its judgment and discretion, allowed the Air Canada offer to lapse. On July 20, 1990 Air Can-
ada served a notice of termination of the April 30, 1990 agreement.

97 Apparently as a result of advice received from the receiver to the effect that the receiver
intended to conduct an auction for the sale of the assets and business of the Air Toronto Division
of Soundair Corporation, the solicitors for Air Canada advised the receiver by letter dated July
20, 1990 in part as follows:

Air Canada has instructed us to advise you that it does not intend to submit
a further offer in the auction process.

938 This statement together with other statements set forth in the letter was sufficient to indi-
cate that Air Canada was not interested in purchasing Air Toronto in the process apparently con-
templated by the receiver at that time. It did not form a proper foundation for the receiver to con-
clude that there was no realistic possibility of selling Air Toronto to Air Canada, either alone or
in conjunction with some other person, in different circumstances. In June 1990 the receiver was
of the opinion that the fair value of Air Toronto was between $10,000,000 and $12,000,000.

99 In August 1990 the rcceiver contacted a number of interested parties. A number of offers
were received which were not deemed to be satisfactory. One such offer, received on August 20,
1990, came as a joint offer from OEL and Air Ontario (an Air Canada connector). It was for the
sum of $3,000,000 for the good will relating to certain Air Toronto routes but did not include the
purchase of any tangible assels or leasehold intercsts.

100 In December 1990 the receiver was approached by the management of Canadian Partner
(operated by OEL) for the purpose of evaluating the benefits of an amalgamated Air Toronto/Air
Partner operation. The negotiations continued from December of 1990 to February of 1991 cul-
minating in the OEL agreement dated March 8, 1991.

101 On or before December, 1990, CCFL advised the receiver that it intended to make a bid
for the Air Toronto assets. The receiver, in August of 1990, for the purpose of facilitating the
sale of Air Toronto assets, commenced the preparation of an operating memorandum. He pre-
pared no less than six draft operating memoranda with dates from Qctober 1990 through March
1, 1991. None of these were distributed to any prospective bidder despite requests having been
received therefor, with the exception of an early draft provided to CCFL without the receiver's
knowledge.
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102 During the period December 1990 to the end of January 1991, the receiver advised
CCFL that the offering memorandum was in the process of being prepared and would be ready
soon for distribution. He further advised CCFL that it should await the receipt of the memoran-
dum before submitting a formal offer to purchase the Air Toronto assets.

103 By late January CCFL had become aware that the receiver was negotiating with OEL
for the sale of Air Toronto. In fact, on February 11, 1991, the receiver signed a letter of intent
with OEL wherein it had specifically agreed not to negotiate with any other potential bidders or
solicit any offers from others.

104 By letter dated February 25, 1991, the solicitors for CCFL made a written request to the
Receiver for the offering memorandum. The receiver did not reply to the letter because he felt he
was precluded from so doing by the provisions of the letter of intent dated February 11, 1991.
Other prospective purchasers were also unsuccessful in obtaining the promised memorandum to
assist them in preparing their bids. It should be noted that exclusivity provision of the letter of
intent expired on February 20, 1991. This provision was extended on three occasions, viz., Feb-
ruary 19, 22 and March 5, 1991. It is clear that from a legal standpoint the receiver, by refusing
to extend the time, could have dealt with other prospective purchasers and specifically with 922.

105 It was not until March 1, 1991 that CCFL had obtained sufficient information to enable
it to make a bid through 922. It succeeded in so doing through its own efforts through sources
other than the receiver. By that time the receiver had already entered into the letter of intent with
OEL. Notwithstanding the fact that the receiver knew since December of 1990 that CCFL
wished to make a bid for the assets of Air Toronto (and there is no evidence to suggest that at
any time such a bid would be in conjunction with Air Canada or that Air Canada was in any way
connected with CCFL) it took no steps to provide CCFL with information necessary to enable it
to make an intelligent bid and, indeed, suggested delaying the making of the bid until an offering
memorandum had been prepared and provided. In the meantime by cntering into the letter of in-
tent with OEL it put itself in a position where it could not negotiate with CCFL or provide the
information requested.

106 On February 28, 1991, the solicitors for CCFL telephoned the receiver and were advised
for the first time that the receiver had made a business decision to negotiate solely with OEL and
would not negotiate with anyone else in the interim.

107 By letler dated March 1, 1991 CCFL advised the receiver that it intended to submit a
bid. It set forth the essential terms of the bid and stated that it would be subject to customary
commercial provisions. On March 7, 1991 CCFL and Air Canada, jointly through 922, submitted
an offer to purchase Air Toronto upon the terms set forth in Lhe letter dated March 1, 1991. It in-
cluded a provision that the offer was conditional upon the interpretation of an interlender agree-
ment which set out the relative distribution of proceeds as between CCFL and the Royal Bank. It
is common ground that it was a condition over which the receiver had no control and accordingly
would not have been acceptable on that ground alonc. The recciver did not, however, contact
CCFL in order Lo negotiate or request the removal of the condition although it appears that its
agreement with OEL not to negotiate with any person other than OEL expired on March 6, 1991.

108 The fact of the matter is that by March 7, 1991, the receiver had received the offer from
OEL which was subsequently approved by Rosenberg J. That offer was accepted by the receiver
on March 8, 1991. Notwilhstanding the fact that OEL had been negotiating the purchase for a
period of approximately three months the offer contained a provision for the sole benefit of the
purchaser that it was subject to the purchaser obtaining:
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... a financing commilment within 45 days of the date hereof in an amount not
less than the Purchase Price from the Royal Bank of Canada or other financial
institution upon terms and conditions acceptable to them. In the event that
such a financing commitment is not obtained within such 45 day period, the
purchaser or OEL shall have the right to terminate this agreement upon giving
written notice of termination to the vendor on the first Business Day following
(he cxpiry of the said period.

The purchaser was also given the right to waive the condition.

109 In effect the agreement was tantamount to a 45-day option to purchase excluding the
right of any other person to purchase Air Toronto during that period of time and thereafter if the
condition was fulfilled or waived. The agreement was, of course, stated to be subject to court ap-
proval,

110 Tn my opinion the process and procedure adopted by the receiver was unfair to CCFL.
Although it was aware from December 1990 that CCFL was interested in making an offer, it ef-
fectively delayed the making of such offer by continually referring to the preparation of the of-
fering memorandum. It did not endeavour during the period December 1990 to March 7, 1991 to
negotiate with CCFL in any way the possible terms of purchase and sale agreement. In the result
no offer was sought from CCFL by the receiver prior to February 11, 1991 and thereafter it put
itself in the position of being unable to negotiate with anyone other than OEL. The receiver,
then, on March 8, 1991 chose to accept an offer which was conditional in nature without prior
consultation with CCFL (922) to see whether it was prepared to remove the condition in its offer.

111 I do not doubt that the receiver felt that it was more likely that the condition in the OEL
offer would be fulfilled than the condition in the 922 offer. It may be that the receiver, having
negotiated for a period of three months with OEL, was fearful that it might lose the offer if OEL
discovered that it was negotialing with another person. Nevertheless it seems to me that it was
imprudent and unfair on the part of the receiver to ignore an offer from an interested party which
offered approximately triple the cash down payment without giving a chance to the offeror to
remove the conditions or other terms which made the offer unacceptable to it. The potential loss
was that of an agreement which amounted to little more than an option in favour of the offeror.

112 In my opinion the procedure adopted by the receiver was unfair to CCFL in that, in ef-
fect, it gave OEL the opportunity of engaging in exclusive negotiations for a period of three
months notwithstanding the fact that it knew CCFL was interested in making an offer. The re-
ceiver did not indicate a deadline by which offers were to be submitted and it did not at any time
indicate the structure or nature of an offer which might be acceptable to it.

113 In his reasons Rosenberg J. stated that as of March 1, CCFL and Air Canada had all the
information that they needed and any allegations of unfairness in the negotiating process by the
receiver had disappeared. He said [p. 31]:

They crealed a situation as of March 8, where the receiver was faced with two
offers, one of which was in acceptable form and one of which could not pos-
sibly be accepted in its present form. The recciver acted appropriately in ac-
cepting the OEL offer.

If he meant by "acceptable in form" that it was acceptable to the receiver, then obviously OEL
had the unfair advantage of its lengthy negotiations with the receiver to ascertain what kind of an
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offer would be acceptable to the receiver. If, on the other hand, he meant that the 922 offer was
unacceptable in its form because it was conditional, it can hardly be said that the OEL offer was
more acceptable in this regard as it contained a condilion with respect to financing terms and
conditions "acceptable to them". '

114 1t should be noted that on March 13, 1991 the representatives of 922 first met with the
receiver to review its offer of March 7, 1991 and at the request of the receiver withdrew the in-
ter- lender condition from its offer. On March 14, 1991 OEL removed the financing condition
from its offer. By order of Rosenberg J. dated March 26, 1991, CCFL was given until April 5,
1991 to submit a bid and on April 5, 1991, 922 submitted its offer with the interlender condition
removed.

115 In my opinion the offer accepted by the receiver is improvident and unfair insofar as the
two creditors are concerned. It is not improvident in the sense that the price offered by 922
greatly exceeded that offered by OEL. In the final analysis it may not be greater at all. The sali-
ent fact is that the cash down payment in the 922 offer constitutes approximately two-thirds of
the contemplated sale price whereas the cash down payment in the OEL transaction constitutes
approximately 20 to 25 per cent of the contemplated sale price. In terms of absolute dollars, the
down payment in the 922 offer would likely exceed that provided for in the OEL agreement by
approximately $3,000,000 to $4,000,000.

116 In Re Beauty Counsellors of Canada Ltd., supra, Saunders J. said at p. 243 C.B.R.:

If a substantially higher bid torns up at the approval stage, the court should
consider it. Such a bid may indicate, for example, that the trustee has not
properly carried out its duty to endeavour to obtain the best price for the es-
tate. In such a case the proper course might be to refuse approval and to ask
the trustee to recommence the process.

117 I accept Lhal statement as being an accurate statement of the law. I would add, however,
as previously indicated, that in determining what is the best price for the estate the receiver or
court should not limit its consideration to which offer provides for the greater sale price. The
amount of down payment and the provision or lack thereof to secure payment of the balance of
the purchase price over and above the down payment may be the most important factor to be
considered and I am of the view that is so in the present case. It is clear that that was the view of
the only creditors who can benefit from the sale of Air Toronto.

118 I note that in the case at bar the 922 offer in conditional form was presented to the re-
ceiver before it accepted the OEL offer. The receiver in good faith, although I believe mistak-
enly, decided that the OEL offer was the better offer. At that time the receiver did not have the
benefit of the views of the two secured creditors in that regard. At the time of the application for
approval before Rosenberg I. the stated preference of the two interested creditors was made quite
clear. He found as a fact that knowledgeable creditors would not be anxious to rely on contin-
gencies in the present circumstances surrounding the airline industry. It is reasonable to expect
that a receiver would be no less knowledgeable in that regard and it is his primary duty to protect
the interests of the creditors. In my view it was an improvident act on the part of the receiver to
have accepted the conditional offer made by OEL and Rosenberg J. erred in failing to dismiss the
application of the receiver for approval of the OEL offer. It would be most inequitable to foist
upon the two creditors who have aiready been seriously hurt more unnecessary contingencies.
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119 Although in other circumstances it might be appropriate to ask the receiver to recom-
mence the process, in my opinion, it would not be appropriate to do so in this case. The only two
interested creditors support the acceptance of the 922 offer and the court should so order.

120 Although 1 would be prepared to dispose of the case on the grounds stated above, some
comment should be addressed to the question of interference by the court with the process and
procedure adopted by the receiver.

121 I am in agreement with the view expressed by McKinlay J.A. in her reasons that the
undertaking being sold in this case was of a very special and unusual nature. As a result the pro-
cedure adopted by the receiver was somewhat unusual. At the outset, in accordance with the
terms of the receiving order, it dealt solely with Air Canada. It then appears that the receiver
contemplated a sale of the assets by way of auction and slill later contemplated the preparation
and distribution of an offering memorandum inviting bids. At some point, without advice to
CCFL, it abandoned that idea and reverted to exclusive negotiations with one interested party.
This entire process is not one which is customary or widely accepted as a general practice in the
commercial world. It was somewhat unique having regard to the circumstances of this case. In
my opinion the refusal of the court to approve the offer accepted by the receiver would not re-
flect on the integrity of procedures followed by court-appointed receivers and is not the type of
refusal which will have a tendency to undermine the future confidence of business persons in
dealing with receivers.

122 Rosenberg J. stated that the Royal Bank was aware of the process used and tacitly ap-
proved it. He said it knew the terms of the letter of intent in February 1991 and made no com-
ment. The Royal Bank did, however, indicate to the receiver that it was not satisfied with the
contemplated price nor the amount of the down payment. It did not, however, tell the receiver to
adopl a different process in endcavouring to sell the Air Toronto assets. It is not clear from the
material filed that at Lhe time it became aware of the letter of intent, it knew that CCFL was in-
terested in purchasing Air Toronto.

123 I am further of the opinion that a prospective purchaser who has been given an opporto-
nity to engage in exclusive negotiations with a receiver for relatively short periods of time which
are extended from time to time by the receiver and who then makes a conditional offer, the con-
dition of which is for his sole benefit and must be fulfilled to his satisfaction unless waived by
him, and which he knows is to be subject to court approval, cannot legitimately claim to have
been unfairly dealt with if the court refuses to approve the offer and approves a substantially
better one.

124 In conclusion I feel that I must comment on the statement made by Galligan J.A. in his
reasons to the effect that the suggestion made by counsel for 922 constitutes evidence of lack of
prejudice resulting from the absence of an offering memorandum. It should be pointed out that
the court invited counsel to indicate the manner in which the problem should be resolved in the
event that the court concluded that the order approving the OEL offer should be set aside. There
was no evidence before the court with respect to what additional information may have been ac-
quired by CCFL since March 8, 1991 and no inguiry was made in that regard. Accordingly, I am
of the view that no adverse inference should be drawn from the proposal made as a result of the
court's invitation.

125 For the above reasons [ would allow the appeal with one set of costs to CCFL-922, set
aside the order of Rosenberg J., dismiss the receiver's motion with one set of costs to CCFL-922
and order that the assets of Air Toronto be sold to numbered corporation 922246 on the terms set
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forth in its offer with appropriate adjustments to provide for the delay in its execution. Costs
awarded shall be payable out of the estate of Soundair Corporation. The costs incurred by the
receiver in making the application and responding to the appeal shall be paid to him out of the
assets of the estate of Soundair Corporation on a solicitor-and-client basis. I would make no or-
der as to costs of any of the other parties or interveners.

Appeal dismissed.
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